VYLLLIULL/LEY 
. AW 
JOURNAL 


THIS MONTH: 
The Scope of Windstorm Coverage 
* 


Present Status of the Investigation of the 
Business of and the Regulation of Insurance 
by the Antitrust Subcommittee 
of the United States Senate 


NUMBER 453 


OCTOBER 1960 





- 


se 
* 


“ 
. 


. ¢@ 6.4. 
01606 O get seted 


+ 





is published to advance 
sound thinking in the fields of insurance law 
relating to Life, Health and Accident, Fire and 
Casualty, Automobile, Negligence and Prod- 
uct Liability and to review unfolding develop- 
ments of interest and importance. Thus, the 
JOURNAL presents timely articles on pertinent 
subjects of insurance law, digests of recent 
decisions, comments on pending legislation 
and other features reflecting the changing 
scene of insurance law. 


In the interest of stimulating current thought 
and frank discussion of significant relevant 
topics in insurance law, the JOURNAL’s pages 
are made freely available. No editorial re- 
sponsibility is assumed for the ideas and opin- 
ions set forth. On this basis contributions are 
invited. 


THE INSURANCE LAW JOURNAL is pub- 
lished monthly by Commerce Clearing House, 
Inc., 4025 W. Peterson Ave., Chicago 46, 
Illinois. Subscription rate: $12.50 per year; 
single copies, $1.25. 


OCTOBER, 1960 NUMBER 453 


' 
' 
' 






























“As it is the scientist’s faith 
that there is an ultimate sym- 


eee. 


SOY, 


metry, order and truth in na- BSS 
ture, so it is the lawyer’s faith ee 
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Windstorm coverage. The 1943 New York standard fire insu 
ance policy is now in use, with or without minor variations, in 45 
states. Recently it has become the target of emphatic condemnation 
in the New York courts, and such criticism raises the question: Have 
the basic purposes of the standard fire insurance policies been lost or, 
perhaps, greatly eroded? The article beginning at page 615 distin 
guishes three basic and litigable questions arising from the windstorm 
section of the extended coverage endorsement: (1) What amounts to 
a “windstorm” within the terms of the policy? (2) What is the extent 
of the insurer’s liability for loss or damage due to a windstorm? (3) 
What are the limits of the insurer’s liability for loss or damage due to 
a combination of causes—that is, where the insured property is sub 
jected both to a windstorm and to some other force of nature, such as 
high water? Finding that “a survey of decisions in each of these 
problem areas most certainly does not reveal the uniformity of coverage, 
the clarity of language, the certainty of loss settlement and interpre- 
tation, or the wealth of harmonious judicial precedents envisaged,’ 
the author propounds an affirmative course of action to preserve in 
advance the intent and purposes of the standard policy in the area 
of windstorm coverage. 

The article is written by Pinkney Grissom, a senior partner in the 
law firm of Thompson, Knight, Wright & Simmons, Dallas, Texas 
Mr. Grissom presented this paper at the 1960 annual meeting of the 
Section of Insurance, Negligence and Compensation Law, American 
Bar Association, Washington, D.C 


Insurance regulations. On page 641 you will find a discussion 
of the present status of the investigation of the business of insurance 
by the antitrust committee of the United States Senate. Beginning 
with the events that led to passage of the McCarran Act, the article 
traces the investigation from the first subcommittee hearings on anti 
trust and monopoly through the work of the National Association of 
Insurance Commissioners, the subsequent reports of the subcommittee, 
the minority views of Senators Dirksen and Hruska, and the several 
decisions of the United States Supreme Court to its present status. 
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It is written by Donald Knowlton, the Insurance Commissioner of 
New Hampshire, who is also past president of the National Associa- 
tion of Insurance Commissioners. Congress convenes on January 3, 
1961, and it’s likely that during the session we will hear more on this 
subject. 


Dr. White. The article beginning at page 653 is the paper 
presented by Dr. Paul Dudley White before the Section of Insurance, 
Negligence and Compensation Law of the American Bar Association. 
Dr. White says that congenital cardiovascular defects, rheumatic heart 
disease, hypertensive heart disease and severe coronary arteriosclerosis 
responsible for coronary heart disease have never, in his experience, 
been caused by trauma, stress or occupation. While it is possible for 
trauma to injure a healthy heart, the author contends that it is “rarely 
possible, and only, as a rule, by way of extraordinarily severe injury.” 
Even the presence of heart disease is not easy to determine, since 
“hyperventilation, epinephrine, tobacco and great excitement can 
invert the T waves in the electrocardiogram temporarily to simulate 
heart disease.” Dr. White is president of the International Society of 
Cardiology Foundation in Boston. 


Cardiac disabilities. Harold F. McNiece, dean and professor of 
law at St. John’s University School of Law, also addressed the Section 
of Insurance, Negligence and Compensation Law of the American 
Bar Association on the problems of cardiac disability and death claims. 
Mr. McNiece’s paper begins at page 659. He describes an investiga 
tion sponsored by the National Heart Institute of the United States 
Public Health Service, titled “The Legal Basis for Awards in Cardiac 
Cases.” Professor McNiece explains that “a large amount of research 
work has been performed with respect to the clinical-pathological as- 
pects of the relation between stress and strain and heart disease [see 
Dr. White's article above], but, up to the time of my study, practically 
no organized research had been done with respect to the legal aspects.” 
It seems that the statutes and court decisions relating to heart cases 
are in great confusion and uncertainty and are growing in number 
and importance, thereby making it necessary to re-examine the law in 
this area. The discrepancies among court decisions in cardiac cases, 
even where facts are similar or “virtually identical,” are explained by a 
theory of “principal variables which, dependent upon how they com 
bine in a particular case, will be largely determinative of its outcome.” 


The Federal Tort Claims Act. The army says that its experi- 
ence of the last 14 years with the settlement of claims arising under 
the Federal Tort Claims Act has demonstrated numerous advan- 
tages to both the claimant and the government. Colonel Robert M. 
Williams, JAGC, Chief, Claims Division, Office of the Judge Advocate 
General of the Army, described settlement procedures in his paper 
which was presented before the American Bar Association meeting 
in Washington. Colonel Williams’ paper stated a belief that the 
limitation of $2,500 on administrative settlements should be raised 
to $5,000. See page 669. 


In This Issue 611 


































Persons and Events 

The Association of Life Insurance Medical Directors of America 
will hold its sixty-ninth annual meeting in New York City at the 
Statler Hilton Hotel from Wednesday, October 19 through Friday, 
October 21. The major part of the meeting will be devoted to scien 
tific sessions, with emphasis on life insurance medicine. On Wednesday 
morning, following the election of officers for the coming year, the 
association will hear a report on the Life Insurance Medical Research 
Fund by its scientific director, Dr. Francis R. Dieuaide. The asso- 
ciation’s traditional annual reception and dinner will be held Thurs 
day evening, with a dinner address to be given by Dr. William B. 
Bean, chairman of the department of internal medicine, University 
of Iowa. He will speak on medicine’s “forgotten man’’—the patient. 
Nearly 500 life insurance physicians and their guests are expected 
to attend. 

The annual Individual Insurance Forum sponsored by the Health 
Insurance Association of America will be held October 24-26 at the 
Drake Hotel, Chicago. Millard Bartels, president of the association, 
will give the keynote address, and Harry L. Graham, chairman of the 
Individual Insurance Committee of the HIAA, will preside over the 
annual luncheon. 


Superintendent of Insurance Thomas Thacher of New York, as 
host commissioner, has announced the appointment of an insurance 
industry Committee on Arrangements for the annual meeting of the 
National Association of Insurance Commissioners. This year’s meet 
ing of the NAIC, a nation-wide organization of the insurance regula 
tory authorities of each state, will be held in the Hotel Commodore, 
New York City, from November 28 through December 2. The Arrange 
ments Committee is headed by John R. Barry, president of Corroon 
& Reynolds, with Edward L. Mulvehill, president of American 


Re-Insurance Company, as treasurer. 


Joseph W. Price, III, Philadelphia attorney, will speak at the 


next meeting of the Estate Planning Council of New York City to 
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be held on Wednesday, November 9. His subject will be: How will 
clauses can influence a beneficiary’s income taxes. 

Major committee assignments for the New York Chapter, Chartered 
Life Underwriters, have been announced for the period 1960-1961 
by the president, Gerald D. Good. Under the over-all chairmanship of 
CLU executive vice-president, A. Leslie Leonard, Jack Garfunkel 
will be chairman of the Law and Legislative Committee and Carl 
Spero will head the Ethics Committee. Educational vice-president 
Wilbur Neustein will be chairman of Estate Planners Day and will 
oversee the following committees and chairmen: Management Publi 
cation, Paul Goodman; New Candidate, Henry Schainholtz; Program; 
Howard Rosan; and Conferment Luncheon, Marica Horvat. Donald 
L. Shepherd, CLU public relations vice-president, will have over-all 
responsibility for the Publicity and Public Relations Committee under 
Charles Barton. CLU treasurer Alfred Cranwill will direct the assign- 
ments of the following committees and chairmen: Membership, Frank 
E, Crohn; Attendance, Alfred H. Winston; Budget; Ralph Fenster- 
wald; and Luncheon, Gershen Konikow. 


The first formal meeting of the National Insurance Producers 
Conference was held recently in New York City. Merlin J. Ladd was 
elected chairman for the first year and Barclay Shaw was appointed 
secretary. The conference was organized a number of months ago by 
three national agent and broker associations as a practical means of 
communication between national producer organizations and other 
industry organizations as well as federal and state officials and agencies. 


Herman H. Bijesse, assistant vice president of Guardian Life 
Insurance Company, was elected president of the International Claim 
Association at the association’s fifty-first annual meeting. Mr. Bijesse 
succeeds Walter T. May, claim secretary of the Massachusetts Mutual 
Life Insurance Company. Stanley L. Peterson, secretary of Aetna 
Life Insurance Company, was elected vice president. 


The Poodle and the Policy 


It might be feared that even the best-humored judge would 
eventually be soured by the stream of antagonistic litigants and grim 
fact situations which flow into his courtroom from an overcrowded 
docket. However, any such apprehension would be effectively dis- 
pelled by a reading of Federal Judge Randolph H. Weber’s recent 
opinion in Aetna Insurance v. Sachs, 10 Fire AND CASUALTY Cases 513 
(DC Mo.). 

Although the action itself was serious enough—an insurer’s suit 
for declaratory judgment as to nonliability on its policy, and the 
insured’s counterclaim for $7,500 plus damages for vexatious delay 
the underlying fact situation was not without its humorous aspects. 
And Judge Weber capably dealt with the comic, as well as the legal, 
implications of this dispute between the owners of an expensive carpet 
ruined by the incontinent habits of “Andre,” their French poodle, 
and the insurer, which insisted that the loss was not covered by the 
“floater” provisions of its personal property policy. Denial of cover- 
age was based on the insured’s alleged negligence in failing to restrict 
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Andre’s manifest freedom to use the carpeting as he saw fit. (The 
damage consisted of from 75 to 80 spots, ranging from dime-sized to 
nine inches in diameter, and an insurance adjuster sent to survey the 
premises testified that Andre had given a ‘ 
while he was there.) 


‘command performance” 


In resolving the legal issues involved, Judge Weber first observed 
that the case was apparently without precedent. “Either there never 
was a poodle as prolific as Andre, or, before such insurance, people 
caught them, put their nose in it and threw them outside. Thus, we 
have a case of first impression. The testimony is that Andre met 
his demise, by truck, some few weeks after his prolific, piddlin’ 
propensities were discovered and he, therefore, can never be made 
aware of his place in history unless he rests in some Valhalla from 
whence he can eat, sleep and answer his calls-to nature, while still 
permitted to glance back occasionally to review the results, devasta 
tion, chaos and the indecision caused by his handiwork.” Cognizant 
of every dog’s right to its first bite, Judge Weber noted that he would 
have allowed recovery “for two or three incidents” of “a dribble or 
two” each, since these would have been sufficient to “give the insured 
some opportunity, through sight or smell, to discover the occurrence, 
prevent its repetition and make claim for that which seems a fortuitous 
circumstance or event.” 

After citing authorities as to an insured’s duty to minimize losses 
covered by his policy, Judge Weber, tempering justice with whimsy, 
concluded: 

“In the case at bar, defendant allowed and permitted the damage 
to become so extensive that he is now claiming a total loss, whereas, 
plaintiff, if liable at all, should have been exposed only to a minimal 
loss. 

“T would say that defendant, because of such gross negligence 
and indiscretion in permitting Andre to roam the house at will, hoist 
ing his leg at random, probably yipping and yiping in his canine 
Utopia, should not be allowed to recover. . . . [|W ]hile a master cannot 
expect perfection from a dog, . . . he should be ever aware to keep 
him from expensive parts of the house where he might do damage with 
either end. Further, defendant here should not be allowed to recover 
for a total loss which he himself could have kept at a minimum. 

“So, in the Eastern District of Missouri, while we love our dogs, 
let it be the law that we don’t collect for so many puddles made by 
poodles, even under ‘floater’ provisions of a policy with ‘maritime’ 
law as precedent. It is this Court’s conclusion that judgment should 
be entered declaring that plaintiff is not liable under the terms and 
provisions of its policy of insurance for the damage caused to the 
carpeting in question under the circumstances proven and existing 
in this case. Further, that defendant should not be allowed to recover 
upon his counterclaim against the plaintiff. 

“In other words, I am saying to the defendant, ‘You cannot 
recover ; to the plaintiff, ‘You may continue your policy in peace’; 
and to the beloved little French poodle, the proximate cause of this 
litigation and discourse, I say, ‘Paix a tu aussi, Andre.’ ”’ 

(Continued on page 674) 
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The Scope of Windstorm Coverage 
By PINKNEY GRISSOM 


Mr. Grissom is a senior partner in the law firm of Thompson, Knight, 
Wright & Simmons, Dallas, Texas. He presented this paper at the 1960 
Annual Meeting of the Section of Insurance, Negligence and Compensa- 
tion Law, American Bar Association, in Washington, D. C., in August. 


7 LIJAH R. KENNEDY, a member of the legislative committee 
4 which drafted the New York standard fire insurance policy of 
1886, extolled the clarity and simplicity of the terminology of this 
standard policy in the following manner: 


“TT ]he Committee felt that the policyholder[s] should have the 
conditions before them in language so plain that it could be under- 
stood without the necessity for consulting a lawyer or underwriter to 
learn what the latest adjudications were.” ? 


In 1955, however, a lower New York court, which was confronted 
with a question regarding the scope of windstorm coverage under the 
extended coverage endorsement of the present New York standard 
fire insurance policy, made this observation directly contrary to Mr. 
Kennedy’s earlier statement: 


“[A fire] insurance policy is a contract entered into between 
the insurer and the insured. It is prepared and drawn by the insurer. 
It is common knowledge that the vast majority of people who carry 
insurance never read their policies. The insurance contract provides 
for numerous exceptions, exclusions, terms, conditions, deductible 
clauses, and endorsements of which the ordinary business man has 
little or no knowledge. When it comes time to make a claim for a loss, 
then the insured usually consults his attorney or his insurance broker to 
find out what his rights are under the policy.” 

*Kennedy, “Origin of the Standard Fire Insurance Policy,” in The Fire 
Insurance Contract (Insurance Society of New York ed., 1922), p. 28. 

* Magnolia-Broadway Corporation v. Fire Association, 137 N. Y. S. 2d 918, 921 

(Long Beach City Ct., 1955). 
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The sharp contrast between the 
glowing praise of one of the drafts- 
men of the first standard fire policy 
to be generally adopted * and the more 
recent, emphatic condemnation of the 
New York court raises a question of 
substantial importance: Have the basic 
purposes of the standard fire insur 
ance policy been lost, or perhaps 
greatly eroded? An examination of 
the various cases delineating the scope 
of windstorm coverage indicates that 
such a loss or erosion has in fact 
occurred—at least insofar as the ex- 
tended coverage endorsement of the 
standard policy is concerned.* 


It is not within the limits of this 
paper to argue the merits and limita- 
tions of the standard fire insurance 
policy. Indeed, such a discussion 
would be to a large extent unneces 
sary, as well as theoretical and per- 
haps outmoded. The wide acceptance 
of the standard contract would seem 
to confirm the desirability of the 
standardization of policy forms.® 
Neither is it the purpose of this dis- 
cussion to be simply an annotation 
of the decisions construing and ap- 
plying the windstorm clause of the 
extended coverage endorsement. Your 
valuable time may certainly be bet- 
ter used than in merely rehashing 
a number of past decisions, all of 
which are available to everyone 
through the various reported systems, 
annotations and looseleaf services. 


Therefore, the thesis of this dis- 
cussion is twofold: (1) Considera- 
tion of the cases decided under the 


* CCH Insurance LAw Reports: FirE AND 
CASUALTY, p. 2002. 

“As used herein, the term “standard fire 
insurance policy” refers both to (1) the 
1943 New York standard policy which is 
now in use, with or without minor varia- 
tions, by legislative enactment or admin- 
istrative approval in 45 states and the 
District of Columbia, and to (2) each of the 
required forms of the remaining states 
(California, Massachusetts, Minnesota, New 
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extended 
not 


the 
reveals 


section of 
endorsement 
only the scope of the insurer’s lia 
bility for damage caused by wind 
storm, but also certain incon- 
sistencies with the underlying princi- 


windstorm 


coverage 


basic 


ples of the standard fire insurance 
policy. 2) An affirmative 
of action is needed to preserve and 
advance the intent and purpose of 
the standard policy in this area of 


course 


windstorm coverage. 

The reasons for the introduction 
and growth of the standard fire policy 
well 

for repeti- 


contracts are almost so known 
as to obviate the need 
tion. However, for purposes of 
emphasis, some of the principal 
reasons for or benefits of uniformity 
in fire insurance coverage include the 
following: 

(1) Standardization of policy terms 

so that the terms of fire insurance 
contracts become a more common 
place matter of knowledge, 
that policyholders know what cover- 
age they are getting regardless of 
the name of the insurer. 


and so 


(2) Uniform interpretation—increas- 
ing the certainty of interpretation and 
loss settlement, and reducing the cor- 
responding necessity of litigatiorl for 
contract interpretation. 


(3) Reduction of the formidable 
barrier of conflict of laws—by the de- 
velopment of a “clear and well-under- 
stood contract of fire insurance based 
upon a wealth of precedent of juris 
prudence” which could be relied upon 
by the courts of all jurisdictions. 
Hampshire and Texas), which differ from 
the New York standard contract in particu- 
lars not relevant to this discussion. Anno- 
tation, “1943 New York Standard Fire 
Insurance Policy,” Proceedings of ABA In- 
surance Section (1953) ; Galphin, “The Valued 
Policy Statute and the Standard Fire In- 
surance Policy,” Proceedings of ABA In- 
surance Section (1953-1954), pp. 142-152. 

*Galphin, work cited at footnote 4; work 
cited at footnote 3, at p. 2002. 
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(4) Elimination of fine print and 
sharp practices by unscrupulous insur- 
ance companies—by protecting against 
the use of iniquitous provisions and 
trick clauses calculated to deceive the 
unwary policyholder. 


(5) Promotion of 
especially where several carriers share 


the risk. 


concurrency 


(6) Universal acceptance by lending 
agencies.® 

It would that these are all 
very compelling reasons for the adop- 
tion and retention of a standard fire 
insurance policy. In fact, because of 
these benefits a gradual movement 
toward the standardization of fire in 
surance contracts has clearly 
discernible since 1886, when the “‘old” 
New York standard drafted.’ 

Today, the 1943 New York standard 
policy has been established by law 


seem 


been 


was 


in 26 states—including Alaska and 
Hawaii. It has been adopted, approved 
or permitted in all other jurisdictions 

except California, 
Minnesota, New Hampshire and Texas, 


Massachusetts, 


which have adopted their own stand- 
“While it cannot be 
said that there is a uniform standard 
fire insurance policy, a high degree of 


ard contracts.® 


uniformity has recently (since July 1, 


*See work cited at footnote 3, at p. 2002; 
Perlet, ““What’s New in the Fire Insurance 
Business,” Proceedings of ABA Insurance 
Section (1956), pp. 192-208; Crichton, “The 
Statutory Fire Insurance Policy,” 1951 In- 
SURANCE LAW JouRNAL 785, 791 (October, 
1951). 

"Kennedy, work cited at footnote 1, at 
pp. 20-40; See work cited at footnote 3 at 
p. 2002. 

* See work cited at footnote 
2006, or Annotation cited at 
pp. 3-9, for 


3, at pp. 2003- 
footnote + at 
charts showing the standard 
form presently in use and the authority by 
which such form adopted in 
jurisdiction, 

* Preface to Annotation cited at footnote 4. 

” Crichton, work cited at footnote 6. 

* Perlet, work cited at footnote 6, at p. 204 
(“[I]n my opinion, we should go slow in 


was each 


Windstorm Coverage 


1943) been obtained and further uni- 
formity may be anticipated.” ® 


To be sure, in recent years the 
standard fire insurance policy has 
been subject to criticism as an obstacle 
to the development of multiple- 
line underwriting—that is, the issu- 
ance of policies under state statutes 
which permit the cross-writing of fire 
and casualty insurance by fire and 
casualty insurance companies. For 
example, Mr. Robert A. Crichton, In- 
surance Commissioner of the State of 
West Virginia, reported before this 
committee in 1951 that the stand- 
ard policy has been criticized as too 
rigid, unrealistic, outmoded and an un- 
natural obstacle to a multiperil policy. 
Is such criticism well founded? ?° 

Nevertheless, a practically united 
front, including Mr. Crichton, arose 
to reaffirm the basic principles and 
values of the standard fire insurance 
policy, and to caution that it would 
be a grave mistake to allow the bene- 
fits of the standard fire contract to be 


lost.4? 


There appears to be no question 
that these principles underlying the 
standard fire insurance policy, and 
the benefits derived from the adop- 
tion of such a standard contract, ap- 


recommending a program to circumvent the 
standard fire insurance policy... .”); Zis- 
per, “Do Standard Fire Policy Provisions 
Apply to a Multiple Peril Policy?” 8 Feder- 
ation of Insurance Counsel Quarterly 90-93 
(Summer, 1958) (Circumvention of the 
standard fire insurance policy laws would 
cause “a restoration of the chaos that com- 
pelled the adoption of” such laws); Crich- 
ton, work cited at footnote 6, at pp. 791, 793 
(Advantages of the standard policy—cer- 
tainty, clarity of language, judicial prece- 
dent, concurrency, uniformity of coverage 
must be preserved in the development of 
multiple-line underwriting); see work cited 
at footnote 3, at p. 2002 (“[U]niformity in 
this matter [fire insurance policies] is en- 
tirely desirable and probably will reflect ad- 
vantages directly in proportion to the 
extent a particular form is adopted... .”). 
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ply equally to the extended coverage 
endorsement. Certainly, no 
exists why they should not do so, for 
it has been noted “that no modern 
development in Fire 
affected as many people 
underwriters, adjusters and insureds 
—as the Extended Coverage endorse- 
ment Because of its rapid 
spread, the number of insureds now 


reason 


insurance has 


producers, 


routinely covered against perils other 
than fire has multiplied to an extent 
undreamed of in the early 1930's.” ™* 


Originally known as “supplemental 
contracts,” 
age clauses varied considerably from 
territory to territory. The first uni 
form extended coverage endorsement 
replacing the supplemental contracts 
was published in 1937; then, in 1944, 
the windstorm section of the stand- 
ard endorsement was revised almost 
completely.” 


the early extended cover- 


Today, windstorm coverage is avail- 
on a “nearly uniform basis” under the 
extended endorsement of 
the standard fire insurance policy. 
Although there still remain variations 
in coverage in various states,’ the 
windstorm the several 
standard fire contracts now operative 
are substantially similar. Essentially, 
aside from differences in phraseology 
and arrangement, such provisions ex- 
tend the policy to cover the additional 
hazards of “windstorm, hail, explo 
sion, riot, civil commotion, aircraft, 
smoke and vehicle damage,” but ex- 
pressly exclude, as to windstorm and 
hail, (1) damage by frost, cold weather, 
ice, snowstorm or sleet, whether driven 


coverage 


sections of 


by wind or not; (2) loss caused di- 
rectly or indirectly by waves, tidal 


“Fire, Casualty and Surety Bulletins, 
Fire & Marine Section, Sc-1 (National 
Underwriter Company, April, 1959). 

* Work cited at footnote 12, at Sc-l. 

“Work cited at footnote 12, at Sc-l. 

* E. g., in a number of states a deductible 
(usually $50) applies to windstorm and hail 


losses, with considerable variation as to 
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wave, high water or overflow, all 
whether driven by wind or not; and 
(3) loss to the interior of the insured 
building caused by rain, snow, sand 
or dust, unless the building first sus 
tains actual damage to the roof or 
walls by direct force of wind or hail.’® 

The 


tended coverage endorsement has long 


windstorm section of the ex- 
been a prolific source of litigation. 
Three basic questions have been raised 
in regard to coverage under this pro 


vision: 
(1) What amounts to a “wind 
storm” within the terms of the policy? 
(2) What is the extent of the in- 


surer’s liability for loss or damage 


due to a windstorm ? 


(3) What are the limits of the in 
surer’s liability for loss or damage 
due to a combination of causes—that 
is, where the property is 
subjected both to a windstorm and to 


insured 


some other force of nature, such as 


high water? 


However, a survey of decisions in 
each of these problem areas most cer 
tainly does not reveal the uniformity 
of coverage, the clarity of language, 
the certainty of loss settlement and 
interpretation, or the wealth of har 
monious judicial precedents envisaged 
as the intent and purpose of the stand- 
ard fire insurance policy. Instead, 
one attempting to determine the scope 
of windstorm coverage is confronted 
with a seemingly endless number of 
conflicting cases; a lack of uniformity 
of coverage despite similar, or even 
identical, policy terms; an uncertainty 
of interpretation and loss settlement ; 
extensive litigation over the meaning 
how the deductible applies. (See work cited 
at footnote 12, at Sc-9-15.) Similarly, there 
is substantial territorial variation as to the 
exclusion of certain items of property (crops, 
television or radio antennas, etc.) under the 
windstorm and hail section. (See work cited 
at footnote 12, at Sc-3 (January, 1960).) 

* Work cied at footnote 12, at Sc-2. 
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and limits of the contract; and, per 
haps as an end result, repeated cen 
sure of insurance companies by the 
courts for practices likened to the fine 
print, sharp practices and iniquitous 
provisions which led to the standard 
fire policy in the first instance.** 


WHAT CONSTITUTES 
A WINDSTORM 
Definition or Tests 
Some present-day extended cover 
age endorsements,'® still retaining the 
language of the early “supplemental 
contracts,” }® provide coverage against 
the additional hazards of 
hurricane, windstorm, hail, etc.” 


“tornado, 
Most 
modern standard fire policies, how 
ever, contain endorsements which ex 
tend protection simply to “windstorm, 
hail, explosion, etc.” °° both 


types of forms provide coverage for 


Since 


damage caused by “windstorm,” one 
might anticipate a substantial degree 
of uniformity in regard to the pri- 
mary question raised by the extended 
coverage endorsement—that is, when 
does a wind amount to a “windstorm” 
within the meaning of policy? This 
is definitely not the case. So many 
varied approaches have been taken in 
defining and formulating a test for 
the existence of a “windstorm” that 


“Bie, “Ambiguous Language in Insur- 
ance Policies,” 1945 INsuRANCE LAw Jour 
NAL 653-656 (November, 1945): Ebert 
Pacific National Fire Insurance Company, 6 
FirE AND CASUALTY CAsEs 930, 40 So. 2d 40 
(La. App., 1949); Pennsylvania Fire Insur 
ance Company v. Sikes, 6 FirE AND CAsu- 
ALTY CASES 65, 197 Okia. 137, 168 P. 2d 1016 
(1946). 

“ E. g., Texas Optional Coverage Policy, 
approved by Board of Insurance Commis 
sioners on March 1, 1949, pursuant to Texas 
Civil Statutes Annotated, Insurance Code 
Secs. 5.35-5.36 (Vernon, 1951). 

” Work cited at footnote 12, at Sc-1. 

” Work cited at footnote 12, at Sc-l. 

* Druggist Mutual Insurance Company 7 
Baker, 7 Fire AND CASUALTY CASES 1058, 
254 S. W. 2d 691, 692 (Ky. Ct. App., 1952). 
Cf. Fireman’s Insurance Company v. Weather- 
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courts considering the problem for 
the concluded that 
“the opinions of other States are in 


first time have 


hopeless confusion on the subject.” ® 
number of 
that a dif 
ferent meaning might be accorded to 
the “windstorm”’ 
the policy 


Associated words.—A 


decisions have indicated 
when used in 
in conjunction with the 


words “hurricane,” 


term 


“tornado” or 
the 
diametrically opposite 
whether the 
words 


“cy- 


clone.” However, cases reflect 


views as to 
addi- 


presence of such 


tional connotes a greater or 


lesser violence than if the term “wind- 
alone.”? 


st rm” stood 


in Thomas J. 


For example, 
Mulgrew Company v 
National Union Fire Insurance Com- 
pany,”® the word “windstorm” was 
held to take its meaning, measurably 
at least, the other words with 
which it 
and 


from 
associated—‘‘tornado” 
and therefore 
unusual violence.** 
Travelers Fire In- 


Was 
“cyclone” indi- 
wind of 
But in Gerhard v. 
surance Company,” the court equated 
“windstorm” with the term “wind,” 
emphasizing that the “more violent 
forms of windstorm (cyclone, tornado) 


cated a 


are specifically named as something 


different from a mere windstorm.” 7° 


Velocity—A few decisions have 


used recorded velocity as the prin- 


man, 193 S. W. 2d 247 (Tex. Civ. App., 1946, 
ref’d n.r.e.). 

* Druggist Mutual Insurance Company v 
Baker, cited at footnote 21, at p. 692. 

187 Iowa 1292, 175 N. W. 50 (1911). 

* Accord: Jordan v. Iowa Mutual Tornado 
Insurance Company, 151 Iowa 73, 130 N. W 
177 (1911); George W. Hoagland and Com- 
pany v. Insurance Company of North America, 
131 Neb. 105, 267 N. W. 239 (1936) ; 5 Couch 


error 


on Insurance (1929), Sec. 1234; Appleman 
on Insurance (1941), Sec. 3142. 
55 Frre AND CaAsua.tty Cases 500, 246 


Wis. 625, 18 N. W. 2d 336 (1945). 

** Accord: Adams Apple Products Corpo- 
ration v. National Union Fire Insurance Com- 
pany, 7 FirE AND CASUALTY CAsEs 710, 170 
Pa. Super. 269, 85 A. 2d 702 (1952); 29A 
Jurisprudence, “Insurance,” Sec. 
(1960). 


American 
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cipal criterion of the existence of a 
windstorm. Thus, a wind having a 
velocity of 35 miles per hour was 
deemed a windstorm in Bogalusa Gin 
& Warehouse, Inc. v. Western Assur- 
rance Company,”" solely because it was 
demonstrated that the United States 
Weather Bureau considered an aver- 
age velocity of 27 miles per hour suf- 
ficient force to constitute a windstorm. 
Yet, in Clark v. Fidelity & Guaranty 
Company,”* a wind having a velocity 
of 28 miles per hour was held not to 
be a windstorm, even though the 
court conceded it may have been “no 
aerial lullaby.” *° 


Precipitation.— Other jurisdictions, 
relying upon Webster’s definition, 
have surprisingly defined a wind 
storm as a storm characterized by 
little or no precipitation.*® Such an 
approach, which makes the applica- 
bility of windstorm coverage depend- 
ent upon whether there is much or 
little rainfall, was very aptly criti- 
cized in Fireman’s Insurance Company 
v. Weatherman.** The court stated: 


“{I]t seems to be immaterial to a re- 
covery under this character of policy 
whether there was much, little or 
no rainfall. . . . A windstorm in 
certain areas might have character- 
istics not found in windstorms in other 


71990 La. 715, 6 So. 2d 740 (1942). 

*39 N. Y. S. 2d 377 (City Ct. 1943). 

*® Contra, Druggist Mutual Insurance Com- 
pany v. Baker, cited at footnote 21, at p. 692 
(Windstorm occurred within meaning of 
policy even though registered wind velocity 
not in excess of 28 miles per hour). 

® Sabatier Brothers v. Scottish Union & 
National Insurance Company, 152 So. 85, 86 
(La. App., 1934) (“The proof shows herein 
that there was an extremely heavy rain that 
night; hence, according to the above-quoted 
definition from Webster, there was no wind- 
storm blowing at that time.”); Thomas J 
Mulgrew Company v. National Union Fire 
Insurance Company, cited at footnote 23; 
Jordan v. Iowa Mutual Tornado Insurance 
Company, cited at footnote 24; Appleman, 
work cited at footnote 24, Sec. 3142. 

"Case cited at footnote 21. 
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areas. An East Texas windstorm 
would probably be accompanied by 
heavy precipitation, while a West 
Texas windstorm would probably be 
dry, but might be accompanied by so 
much dust as to limit visibility. It is 
further a matter of common knowl- 
edge that windstorms may be largely 
local, or cover a large area. They 
may or may not have the features of 
a cyclone or tornado, and may be of 
short duration or prolonged.’’** 


Nevertheless, in Anderson v. Con 
necticut Fire Insurance Company, a 
windstorm was again defined as “a storm 
where the wind, and not the snow or 
rain, is the efficient and proximate 
cause of the damage.” ** 


Gusts, pressure.—lIn still other de- 
the term “windstorm” has 
been negatively defined—that is, that 
an “ordinary gust of wind or current 
of air,’ no matter how prolonged, is 
not a windstorm.®*® Further, it 
held in Neon Tube Lights v. Alliance 
Insurance Company,* that “wind pres- 
sure’ not the equivalent of a 
windstorm; thus, damage to an elec- 


cisions, 


was 


was 


tric sign caused by wind pressure, 
and possibly to some extent by the 
flight of birds, was not within the 
scope of a policy insuring against loss 
due to windstorm.** 

* 193 S. W. 2d, at pp. 248-249 

*7 Fire AND CASUALTY CASES 
Minn. 469, 43 N. W. 2d 807 (1950). 

*See Annotation, 166 A. L. R. 380 (1947); 
Annotation, 126 A. L. R. 707 (1940). 

* Sabatier Brothers v. Scottish Union & Na 
tional Insurance Company, cited at footnote 
30, at p. 85 (Evidence merely indicated that 
the wind blowing in gusts); Metro 
politan Ice Cream Company v. Union Mutual 
Fire Insurance Company, 6 FirE AND CASsU 
ALTY Cases 633, 210 S. W. 2d 700 (Mo 
App., 1948) ; Schaeffer v. Northern Assurance 
Company, 5 Fire AND CASUALTY CAseEs 7], 
177 S. W. 2d 688 (Mo. App., 1944). 

*2D.L. R. 741 (Ont., 1932). 

* Couch, work cited at footnote 24, Sec 
1234; Appleman, work cited at footnote 24, 
Sec. 3142 
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Outburst 
Eventually, 


of tumultuous force. 
however, courts 
came to adopt a general definition, 
based on the central proposition that 
a windstorm was a wind of 
an outburst of tumultuous 
The factors discussed above 
were either treated as items of evi- 
dence which tended to prove or dis- 
prove the existence of a windstorm 
(for example, velocity) or were simply 
embodied in the general definition in 
varying degrees. 


most 


unusual 
violence 
force. 


For instance, prob- 
ably the most widely accepted test or 
definition embodied all of these var 
ious elements: 

“The word ‘windstorm’ is a simple 
one and is defined by Webster to be: 
‘A storm characterized by high wind 
with little or no precipitation.’ As 
used in the policies in suit it should 
be construed as something more than 
an ordinary gust of wind, no matter 
how prolonged, and it takes its mean 
ing measurably at least from the other 
words with which it is associated, to 
wit, tornado and cyclone. However, 
it need not have either the cyclonic 
or the twirling or whirling features 
which usually accompany tornadoes 
or cyclones, but it must be more than 
an ordinary current of air no matter 
how long continued. In other words 
it must assume the aspect of a storm, 
i.e., an outburst of tumultuous force.” 


Indeed, even after the language of 
most extended coverage endorsements 
revised to eliminate 

* Jordan v. Iowa Mutual ‘Tornado Insur 
ance Company, cited at footnote 24. Accord 
Thomas J. Mulgrew Company v. National 
Union Fire Insurance Company, Cited at foot- 
note 23; Williams v. Detroit Fire & Marine 
Insurance Company, 280 Mich. 215, 273 
N. W. 452 (1937); Lunn v. Indiana Lum 
bermen’s Mutual Insurance Company, 184 
Tenn. 584, 201 S. W. 2d 978 (1947) ; Reagan, 
“Direct Result of a Windstorm,” 1949 In 
SURANCE LAW JouRNAL 575 (August, 1949). 

* See, e. g., Schaeffer v. Northern 
ance Company, cited at footnote 35, 
Metropolitan Ice Cream Company 
Mutual Fire Insurance Company, 


was the words 


Assw 
at p. 691; 
v. Union 
cited at 
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“hurricane,” “tornado” and “cyclone,” 
courts continued to define windstorm 
that an outburst 
of tumultuous force was required— 
by holding that there must be the 
proof of the existence of a storm in 
order to convert a wind into a wind- 
storm. Moreover, the factors of pre 
cipitation, velocity, wind pressure or 
gusts, and even 
still 


general definition.*® 


in the Same manner- 


associated 
recited as 


terms, 
elements of this 
A few courts did 
expressly recognize that these factors 
were inadequate, that none afforded 
“an exact yardstick by which to de- 
termine when a wind becomes a wind 
storm.” 


were 


However, feeling that it was 
impossible to give other than a gen- 
eral definition, these courts continued 
to indicate, embellishment, 
“must be a wind of 
violence of tumultuous 
attains that 
tion is a question of fact.” *° 


without 
that a windstorm 
unusual force, 


and whether it propor 


Of sufficient violence to damage the 
insured property. — A considerable 
number of jurisdictions refused to agree 
that only such a general definition 
could be given. To them, to say that 
a windstorm must be “an outburst of 
tumultuous “a wind of un- 


was merely stating 


force” or 
violence” 
the difficulty. 


usual 
The vital questions, 
even accepting this definition, were: 
‘| H|ow much force or violence of wind 
does it take to make a windstorm and 
how may it be measured?” ** Since 


footnote 35; Penn Refractories Company v. 
Litits Mutual Insurance Company, 54 B. D 
& C. 99 (1945) 

" George W. Hoagland & Company v. In 

surance Company of North America, cited 
at footnote 24; Fireman’s Insurance Company 
v. Weatherman, cited at footnote 21; set 
Annotations cited at footnote 34. 
Aroostook County Patrons 
Vutual Fire Insurance Company, 8 FirE AND 
CASUALTY CASES 166, 149 Me. 313, 101 A. 2d 
183 (1953); Fidelity-Phenix Fire Insurance 
Company v. Board of Education, 6 Fire AND 
CasuaLty CAses 739, 201 Okla. 250, 204 P. 
24 982 (1948) 


“Pearson ¥v 
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earlier cases had already pointed out 
the futility of gauging the existence 
of a windstorm by recorded veloc 
ity,** the resistance offered by the in- 
sured property itself was adopted as 
the primary criterion or test of the 
existence of a windstorm.* 


Apparently, such a definition was 
first espoused in Gerhard v. Travelers 
Fire Insurance Company,** in which the 
court held that, in the absence of any 
definition in the policy, “a windstorm 
must suf- 
ficient violence to be capable of dam- 
aging the insured property either by 
its own unaided action or by project- 
ing some object against it.” * 
its inception, this test has undergone 
one principal refinement—that the 
condition of the insured property must 
be considered. 


be taken to be a wind of 


Since 


Thus, in a well-rea- 
soned opinion, the court in Pearson v. 
Aroostook County Patrons Mutual Fire 
Insurance Company® stated : 

“In construing the meaning of wind- 
storm, and the standard 
use in determining the fact of storm 


we are to 


or no bear in mind 
the existing in 
Maine against which protection is in- 


storm, we must 


weather conditions 


tended to be given. In the course of 


® Bogalusa Gin & Warehouse, Inc. v. West 
ern Assurance Company, cited at footnote 27 
(Wind having velocity of 27 m. p. h. was 
windstorm); Clark v. Fidelity & Guaranty 
Company, cited at footnote 28 (Wind having 
velocity of 28 m. p. h. not windstorm). 


“In at least one case, Atlas Assurance 
Company v. Lies, 70 Ga. App. 162, 27 S. E 
2d 791 (1943), windstorm was defined in 
terms of damage to property unrelated to 
the policy—the court charging the jury that 
“ff you find that the wind blew hard enough 
to blow a tree down, then that would be 
the same as a windstorm, if the wind was 
that hard.” 


“ Case cited at footnote 25 


“Adams Apple Products Corporation v 
National Union Fire Insurance Company, 
cited at footnote 26 (“any wind strong 


and sustained enough to damage the insured 
property, is a ‘windstorm’ . . . .”). 
“ Case cited at footnote 41. 
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a year there will be windstorms in 
Maine within any common sense mean 
ing of the term. ... In this respect 
windstorm insurance differs from fire 
insurance. ‘There may never be ex 
posure to fire during the term of the 
policy; there will necessarily by the 
nature of our climate be 


windstorm. 


“A second 


fairly take into account is this: 


exposure to 


consideration we may 
most 
buildings in Maine are not damaged 
by windstorm, and all windstorms do 
not cause damage. 
pany would not 
hen house 


Surely the com 
have this 
if hen houses of this 


COV ered 


type and size and in good repair would 
not withstand ordinary winds and in 
most 


deed windstorms. 


“We do not hold that any wind that 
damages insured property is a wind 
storm. Such a rule leaves out of con 
sideration a highly important factor 

namely the condition of the prop 
erty. A windstorm, in our view, un 
der the policy is a wind of force and 
velocity sufficient to cause damage to the 
property if in reasonable condition.” ** 

This 
adopted by an ever-increasing number 
of courts;** and while 


liberal definition has been 


many juris 


“101 A. 2d, at p. 186. Accord, Druggist 
Mutual Insurance Company v. Baker, cited 
at footnote 21; Fidelity-Phenix Fire Insur- 
ance Company v. Board of Education, 
footnote 41, at p. 985 (“Any wind 
of sufficient force to injuriously disturb the 


cited at 


which is 


ordinary condition of the things insured” 
is a windstorm). 
*E. g., Albert Lea Ice & Fuel Company 


v. United States Fire Insurance Company, 7 


FIRE AND CASUALTY CASEs 1187, 58 N. W. 2d 
614 (Minn., 1953); Roach-Strayhan-Holland 
Post v. Continental Insurance Company, 9 
FIRE AND CASUALTY CASES 1074, 237 La. 973, 





112 So. 2d 680 (1959); Glens Falls Insurance 
Company Ogden, 9 Fire AND CASUALTY 
CAsEs 510, 310 S. W. 2d 547 (Ky. App., 1958) ; 
Higginson v. Fireman’s Fund Insurance Com 
pany, 9 Fire AND CASUALTY CASEs 618, 186 
Pa. Super. 650, 142 A. 2d 737 (1958); Hullv. 
Hartford Fire Insurance Company, 9 Fire 
AND CASUALTY CASEs 15, 100 N. H. 387, 128 
A. 2d 210 (1956). 
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dictions will probably continue to ad 
here to the more nebulous definition 
that a windstorm is 
tumultuous 


“an outburst of 
it is interesting to 
note that both definitions have been 
approved in 


force,” 


without 
awareness of their discrepancies. For 
instance, in ddams Apple Products Cor 
poration v. National Union Fire Insur 
ance Company,*® the appellate court 
upheld the trial court’s charge that a 


some Cases 


any 


“windstorm is characterized by high, 
violent and tumultuous winds,” but 
expressly indicated that the less string 
ent test would 
wind strong and sustained enough to 


suffice to wit, any 


damage the insured property.” 


Sufficiency of Proof 

Although not within the limits of 
this paper, brief should be 
made of the evidence necessary to es 


mention 


tablish that a windstorm has occurred. 
Of course, the question of whether 
there was a windstorm is one of fact 


within the province of the jury; the 
burden of proof is upon the insured to 
establish that there was a “wind- 


storm,” as defined by the particular 


court.®! 

Under the definition used by most 
courts—that out- 
burst of unusual or tumultuous force- 


a windstorm is an 


the insured’s primary concern becomes 
the severity of the wind itself; that is, 
under this line of authority, it usually 


” Case cited at footnote 26 


Cf. Abady v. Hanover Fire In 
Company, 9 Fir—E AND CASUALTY CAsEs 1068. 


50 
uUrance 


266 F. 2d 362 (CA-4, 1959): Oueen Insw 
ance Company v. Larson, 8 Fire AND CAst 
ALTY Cases 761, 225 F. 2d 46 (CA-9, 1955) 

*“29A American Jurisprudence, “Insurance, 
Sec. 1955 (1960); 8 Couch on Insurance: 


(1931), Secs. 2217, 2233, 2251. 

*See Jordan v. Iowa Mutual Tornado In 
surance Company, cited at footnote 24; 
Thomas J. Mulgrew Company v. Nationa 
Union Fire Insurance Company, cited at foot- 
note 23; Scottish Union & National 
ance Company v. B. E. Linkenhelt & Company, 
70 Ind. App. 234, 121 N. E. 373 (1918) (30 
m. p. h. wind unusual for particular locality) ; 


Insur 
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must be established that damage was 


caused by a wind extreme or vehe 
ment in nature. The insured, there 
fore, normally relies upon expert 


testimony of the recorded velocity, 
nonexpert witnesses’ 
the 


observations as to 
the 
of the effect of the wind on surround 


strength of wind, evidence 
ing’ areas, 


the 


and testimony comparing 
the normal weather 
conditions in the area in question.® 
Theoretically, at least, if the insured 
fails to demonstrate by this proof that 
the wind was an “outburst of tumul 
recovery is precluded- 


wind with 


tuous force,” 
even though damage to the property 
was occasioned during some degree 
of wind. In such instances, no fur- 
ther issues, such as inquiry into the 
proximate or efficient cause of the 
damage, need be considered.® 
However, in jurisdictions employ 
that 
any wind capable of damaging the in- 
sured windstorm—the 
recorded velocity, strength, duration 


ing the more liberal definition 
property is a 


or general effect of the wind are ac- 
Indeed, the in- 
sured need only establish that the 
property was damaged by some wind, 


tually immaterial. 


whatever its force or velocity. Once 
the 
wind of any degree, and damage to 
the property during its oc 
currence, the battleground immedi- 
ately framed in terms of 
proximate cause—that is, whether the 


he demonstrates existence of a 
insured 


becomes 


Anderson v. Connecticut Fire Insurance Com- 


pany, cited at footnote 33. 
* Sabatier Brothers Scottish Union 
National Insurance Company, cited at foot- 


note 30, at p. 85 (Wind did not rise to “out- 
bursts of tumultuous violence.”); Walliams 

Detroit Fire Marine Insurance Com- 
pany, cited at footnote 38 (Insufficient proot 


that loss caused by “an outburst of tu 
multuous force.’); see Annotation, 126 
A. L. R. 707, 708-710 (1940). 

‘Oueen Insurance Company v. Larson, 
cited at footnote 50 (“It is not necessary 


of any specified duration 
or specified Hull v. Hartford 


Fire Insurance Company, cited at footnote 48 


that the wind be 
velocity.”); 
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loss was the result of the windstorm, 
or whether it was occasioned by the 
condition of the property itself or by 
some other element of nature. 


To be sure, this difference on em- 
phasis may be more theoretical than 
real; indeed, evidence of the regis- 
tered velocity of the wind, its effect 
on surrounding territory and its com- 
parison with prevailing weather condi- 
tions is often introduced before courts 
which apply the less stringent defini- 
tion.*° However, from the cases con- 
sidered, it does appear that if the 
particular jurisdiction adheres to the 
liberal definition predicated upon re- 
sistence of the insured property rather 
than the “outburst of tumultuous force” 
test, the insured encounters less diff- 
culty in obtaining, and upholding, a 
jury finding of the existence of a wind- 
storm based upon weak or question- 
able evidence. 


For example, in Jay Bee Warehouse 
Company v. American Eagle Fire In- 
surance Company,®’ the plaintiff con- 
tended that the collapse of its buildings 
on June 7 was attributable to damage 
caused on June 4 and 5 by strong gusts 
of wind, accompanied by thunder- 
storms. Although the plaintiff intro- 
duced some expert testimony (meteor- 
ologist, structural engineer), the only 
direct evidence that a windstorm had 
occurred in the vicinity of the build- 
ings was the testimony of a single 
witness. However, her testimony— 
that “she was scared to use a ladder 
in the high wind” to wash windows, 
and that the tar paper on the roof of 
her garage blew off—was in direct 
contradiction to a statement she had 


* Pearson v. Aroostook County Patrons 
Mutual Fire Insurance Company, cited at 
footnote 41 (Proof of windstorm sufficient 
even though there was no evidence of other 
destruction in the vicinity of the insured 
property or of the recorded velocity of the 
wind); Druggist Mutual Insurance Company 
v. Baker, cited at footnote 21, at p. 691 
(Same). 
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the trial. 
evidence 


given three vears before 
Moreover, the defendant’s 
demonstrated that there had been no 
damage to wooden fences, TV an- 
tennas, chimneys, roofs or other parts 
of any other buildings in the vicinity 
of the insured property. The plain 
tiff, therefore, obviously failed to es- 
tablish the existence of an “outburst 
of tumultuous force,” and his evidence 
that any degree of wind had occurred 
was “suspect.”” However, noting that 
the question of impeachment or cred 
ibility of the sole “eyewitness” was a 
matter for the jury, the court held 
that the plaintiff’s evidence was suf 
ficient to establish the existence of a 
“windstorm” within the liberal defi- 
nition of that term approved in Queen 
Insurance Company v. Larson **—that 
is, a wind of sufficient violence to be 
capable of damaging the insured prop- 
erty.” 

Therefore, in regard to the initial 
problem of the scope of windstorm 
constitutes a wind- 


coverage—what 


storm—the decisions reflect not only 
many divergent approaches to the 


proper definition of the operative term 
“windstorm,” but also, stemming from 
the two main tests presently used, 
a possible inherent lack of uniformity 
as to the evidence necessary to es- 
tablish the existence of a windstorm. 


EXTENT OF LIABILITY FOR DAMAGE 
RESULTING FROM WINDSTORM 


The extended coverage endorsement 
of the 1943 New York standard fire 
insurance contract extends policy cover- 
age only to “direct loss” caused by 
windstorm.®® Other policy forms pres- 

* See, e. g., Adams Apple Products Cor- 
poration v. National Union Fire Insurance 
Company, cited at footnote 26; see 
cited in footnote 47. 

* 10 Fire anp Casuatty Cases 108, 270 
F. 2d 883 (CA-7, 1959). 

* Case cited at footnote 50, at p. 52. 

* Compare the decisions cited in footnote 
53 with those cited in footnotes 54 and 55. 

” Annotation cited at footnote 4 
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ently in use contain similar terminol 
ogy restricting the insurer’s liability 
to damage which is the immediate or 
proximate result of a windstorm."' 
Indeed, it has been stated that such 
provisions, which limit recovery for 
indirect, incidental or remote losses, 
are more than embodiment 
into the policy of the prevailing com- 
mon law rule.” ® 


“no an 


Accordingly, since the scope of the 
insurer's liability for damage caused 
by windstorm is presumably the same 
in all jurisdictions—that is, 
mediately or proximately 
from a windstorm—it would 
that the principles of uniformity of 


loss im 
resulting 


seem 


coverage, certainty of loss settlement 
and reduction of litigation over con- 
tract interpretation underlying the 
standard would be pre- 
served intact in this area. However, 
a brief consideration of only three re 


fire policy 


cent decisions will demonstate that 
there is definitely no uniformity in 
this area. 


Meaning of ‘Direct Loss 
by Windstorm”’ 


Abady v. Hanover Fire Insurance 
Company® and Williams v. Liberty 
Mutual Fire Insurance Company “* both 
stand for the proposition that “direct 
loss by windstorm” includes only im 
mediate physical damage caused by 
the strength or force of wind. The 
facts in both decisions were essentially 
the 
hatch cover from an attic opening in 
the Abady case, and in the Williams 


same; a windstorm dislodged a 


case a shutter protecting a ventilation 
louver in a loft was blown away. 
When a period of freezing weather 


“Work cited at footnote 12, at Sc-l3;: 
see work cited at footnote 3, at p. 2003-2006. 

@ Peerless Hosiery Company v. Northern 
Insurance Company, 7 Fire AND CASUALTY 
Cases 1067, 108 F. Supp. 52 (DC Conn., 
1952); Fogarty v. Fidelity & Casualty Com 
pany, 122 Conn, 245, 188 A. 481 (1936). 
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followed in each instance, the increased 
cold entering through these windstorm 
made openings caused pipes in the attic 
and loft to freeze and burst, thus re- 
sulting in water damage to the interior 
insured building. In _ both 
cases, this damage was held to be too 
constitute a “direct 
within the extended 
coverage provision. The Abady de- 
cision pointed out that this limiting term, 


of each 
remote to loss” 


by windstorm 


when “embodied in a provision insur- 
ing against damage by windstorm, if 
taken and understood in its plain, 
ordinary and popular sense, connotes 
damage due to the strength or force 
of the wind.” ** Comparably, the court 


in the Williams case stated: 


“We think that there is no ambiguity 
in the term ‘direct loss’ as used in the 


policy. It refers to the immediate 
physical damage resulting from the 
effect of the wind, in this case the 


loss of the shutter. That it was in- 
tended to exclude consequential dam- 
age is shown by the express exclusion 
of losses due to frost, cold weather, 
ice, snowstorm, sleet, tidal 
wave, and high water or overflow, all 
being conditions which naturally 
might be expected to follow in the 

windstorm.” (Italics 


Waves, 


wake of a ” 


supplied.) 


However, in a more recent decision 
which proved very unsettling to the 
fire insurance industry, Lipshultz v. 
General Insurance Company of Amer- 
this test of “immediate physical 
In that 


case a windstorm caused a break in 


ica, ' ‘ 


loss” was expressly refuted. 


the 13.8 kilovolt supply lines feeding 
to 
which provided current to plaintiffs’ 


power an electrical substation 


* Case cited at footnote 50 

“8 Fire AND CASUALTY CASES 

Mass. 499, 135 N. E. 2d 910 (1956). 
® Case cited at footnote 50, at p. 365. 
* Case cited at footnote 64, at p. 912 
*Q Fir—E AND CASUALTY CAsEs 1064, 

N. W. 2d 880 (Minn., 1959). 


1009, 334 


96 
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grocery store, located one-half mile 
away. The windstorm also disrupted 
the 4 kilovolt distribution lines serv- 
ing this area, but left intact the elec- 
trical lines and apparatus inside 
plaintiffs’ building and the power 
lines leading to the rear of the store. 
The spoilage of plaintiffs’ refrigerated 
meats, fish, fruits, vegetables and 
dairy products, which resulted from 
this interruption of electrical power, 
was held to be a “direct loss by wind- 
storm” within the meaning of the 
policy. 

After rejecting the contrary ration- 
ale of the Williams the court 
continued : 


case, 


“Our Minnesota cases cited herein 
have refused to restrict coverage in 
situations in which the peril insured 
against set in motion a chain of events 
originating on the premises of the in- 
sured or on premises immediately 
adjoining. In the instant the 
chain of events culminating in the 
loss to the contents in plaintiffs’ store 
was set in motion by a windstorm 
which struck the area or community 
in which the insured property is lo- 
cated. Similar results due to 
windstorms have occurred heretofore 
in many communities and constitute 
a hazard familiar to both insurer and 
insured. We are unable to find 
wherein the policies contain a limi- 
tation of coverage excluding this type 


case 


of loss, one which the insurers might 


*06 N. W. 2d, at pp. 885-886. 

906 N. W. 2d, at p. 886. 

°Cohrt v. Sun Insurance Office, Ltd., 7 
FrrE AND CASUALTY CASEs 648, 74 S. D. 1953, 
49 N. W. 2d 589 (1951) (Building collapsed 
when roof lifted by a vacuum created by 
passing windstorm and dropped back onto 
walls with “battering-ram” effect when 
wind subsided); Schaeffer v. Northern As- 
surance Company, 5 Fir—E AND CASUALTY 
Cases 164, 179 S. W. 2d 923 (Mo. App., 
1944 (Simile); See Appleman, work cited 
at footnote 24, Sec. 3142; 29A American 
Jurisprudence, “Insurance,” Sec. 1329 (1960). 
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have inserted if deemed advisable by 
an appropriate exclusionary clause in 
the insurance contracts.” ‘ (Italics 
supplied. ) 


The court then equated the term 
“direct loss” with “any risk’’ within 
the contemplation of the parties or 
which the parties could have reason- 
ably foreseen, holding: 


“ce 


“Tf under all the circumstances re- 
vealed by a stipulation of the facts 
the parties could have reasonably fore- 
seen that a complete interruption in 
the supply and distribution lines fur- 
nishing the necessary electric power 
for might 
occur and cause damage to the con- 
tents in plaintiffs’ store in the man- 
ner and to the extent stipulated, such 
contingency was an element in the risk 
the insurance policies.’ 


refrigeration purposes 


> 69 


covered by 

Thus, contrary to the purposes of 
standardization and uniformity, there 
are two diametrically opposed views 
as to the extent of the insurer’s lia- 
bility for damage resulting from a 
The Abady and Williams 


would 


windstorm. 


decisions restrict recovery to 
loss caused immediately by the strength 


The Lip- 


shultz case, on the other hand, 


or force of a windstorm."° 
extends 
liability to any damage in a “chain of 
events” set in motion by a windstorm, 
limited only by the requirement that 
the particular loss be one that could 


have been reasonably foreseen."! 


" Fidelity-Phenix Fire Insurance Company 
v. Anderson, 81 Ind. App. 124, 130 N. FE. 419 
(1921) death of 
horse which was so frightened when windstorm 
blew in a that it 
had to be killed, the court noting that to 
hold the insurer liable ‘only in the event of 
injury from direct impact of the wind would 
practically nullify the policy as protection 
to the insured.”); Carva Food Corporation 
v. Equitable Fire & Marine Insurance Com 
pany, 9 Fire AND CASUALTY CAsEs 817, 261 
F, 2d 254 (CA-4, 1958); See Couch, work 
cited at footnote 24, Sec, 3142; See Annota- 
tions cited at footnote 34. 
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(Recovery was allowed for 


door broke its leg and 


1960 


Proximate Cause Problems 


Damage to roof or walls by direct 
action of wind.—The two contrasting 
positions regarding the permissible 
limits of recovery for windstorm loss 
are not the only source of confusion 
in this area. The problem of proxi- 
mate has also given 
somewhat contradictory holdings in 
regard to the insurer’s liability for 
internal damage which is caused by 


cause rise to 


rain entering through a man-made 
opening in the roof or walls of a 
building under repair. In Camden Fire 
Insurance Association v. New Buena 
Vista Hotel Company,**? a wind-and 
rain storm occurred before the work- 
men repairing the roof of a hotel were 
able to completely cover a 12’ x 46’ 
opening which they had cut in the 
roof. Although the workmen attempted 
to nail two layers of felt over the 
hole, the force of the wind precluded 
them from doing so. The court, hold- 
ing that the building had not sustained 
“damage to the roof or walls by direct 
the wind,” 
for loss resulting from 
entered this opening: 


force of denied recovery 


rain which 

“The repairmen opened up the hole 
in the roof here,—not the windstorm. 
The water entered the interior of the 
building through the opening made 
by these workmen, who, despite des- 
perate efforts by makeshift and tem- 
porary expedients, could not close this 
aperture in time to prevent the en 
trance of water. {I]t was not a 
roof blown off by the direct action of 
the wind, but, as stated, only a pres- 
ently emergent effort to stop a hole 
by the men who made it, and the only 
participation of the wind was to frus- 
trate such futile attempts—certainly 
not the creation of an opening by 
direct action of the wind on the roof,” ™ 


*6 FirE AND CASUALTY CASES 27, 199 
Miss. 585, 24 So. 2d 848 (1946) 
** 24 So. 2d, at pp. 849-850. 


Windstorm Coverage 


Contrast tiis decision, however, with 
Homestead Fire Insurance Company, v. 
DeWitt,"* in which the contractors, in 
constructing an addition to a school 
building, found it necessary to leave 
an opening in the roof of the older 
building. This man-made aperture 
was covered with a protective canvas; 
the cover, however, was blown off by 
a windstorm and damage was done to 
the interior of the building by an ac- 
companying rainstorm. The insurer 
was held liable for this damage, de- 
spite its contentions that the rainfall 
did not enter the building through 
a breach or opening caused by the 
wind : 

“If the opening had been boarded 
up or more securely closed and the 
wind had blown such temporary cov- 
ering out, we do not think it could 
be successfully contended that the 
terms of the wind storm provision did 
not apply. The fact that the opening 
was adequately covered by canvas 
brought it within the provisions of 
the wind storm clause, since except 
for the action of the wind the opening 
was adequately closed.” ” 


Effect of lapse of time.—The ques- 
tion has arisen as to whether or not 
a substantial lapse of time between 
the happening of a windstorm and 
the occurrence of damage to the insured 
property would in itself preclude such 
damage from being a “direct loss by 
windstorm.” In Smith v. Aetna Cas- 
ualty & Surety Company,*® for instance, 
the complaint alleged that a wind- 
storm on February 25 weakened the 
plaintiff's henhouse so that the struc- 
ture collapsed on June 6, killing a 
number of chickens and requiring the 
killing of others due to injuries. In 
granting summary judgment for the 
defendant-insurer, the court held that 


“7 Fire AND CASUALTY CASES 838, 206 
Okla. 570, 245 P. 2d 92 (1952). 
245 P. 2d, at pp. 94-95. 


"176 N. ¥. S. 2d 395 (App. Div., 1958). 
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the asserted loss did not result “directly 
and immediately” from the windstorm 
as the policy required. Because of the 
lapse of time, “the deaths due to a 
delayed and hidden effect on the struc- 
ture of the building were not an im- 
mediate consequence of the storm.” 

A different result was reached in 
Peerless Hosiery Company v. Northern 
Insurance Company,” in which a wind- 
storm occurring on November 25 blew 
off more than half the the 
building in which plaintiff did busi- 
ness. Then on December 7-8 a heavy 
rainstorm took place, and, due to the 
nonrepair of the roof, resulted in sub- 
stantial water damage to the plaintiff's 
goods. The insurance carrier main- 
tained that the 12-day lapse of time 
in and of itself sufficed to make the 
damage remote and incidental, and 
not a “direct loss by windstorm.” The 
court rejected this contention, holding 
that “the amount of time elapsing 
between cause and result is not neces 
sarily conclusive as to the proximate- 
ness or directness of the result.” 
Recovery was denied, however, be- 
cause plaintiff failed to protect the 
goods from further damage after the 
windstorm, in accordance with 
duties under the policy. * 


roof of 


its 


Condition of insured property. 
Probably the most fruitful source of 
litigation in this area of proximate 
cause—that is, liability for “direct 
loss by windstorm’’—is controversies 
which involve the question of the con- 
dition or state of deterioration of the 


insured property. It seems unneces- 


™ Case cited at footnote 62. 

*See Georgia Mutual Insurance Company 
v. Ford, 9 Fire AND CAsuALtTy Cases 188, 
95 Ga. App. 748, 98 S. E. 2d 577 (1957) 
(Insured property damaged by successive 
windstorms, one occurring before the effec- 
tive date of the policy); Travelers Fire In- 
surance Company v. Taylor, 6 FIRE AND 
CaAsuaLty Cases 774, 171 F. 2d 203 (CA-5, 
1948) (Hailstorm on April 9 did not con- 
tribute to collapse of building during sub- 
sequent storm on May 29). 
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sary to discuss at length the principle 
that if the damage to, or collapse of, 
a building is caused by its own faulty 
construction or state of disrepair, the 
loss is not in any sense the immediate 
or proximate result of a windstorm 
and no recovery may be had under 
the extended coverage clause.*® 


Thus, in Wasson v. Insurance Com- 
pany,*° the court noted that there was 
not a scintilla of evidence to support 
the plaintiff's allegation that a wind- 
storm damaged the insured building, 
allowing interior 
Moreover, the defendant’s uncontra 
dicted testimony established that the 


damage by rain. 


water seepage was due to improper 
construction of the roof which had no 
fractures or holes for drainage. Ac- 
cordingly, the verdict which the jury 
had returned for the insured was 
reversed. Similarly, in Old Colony 
Insurance Company v. Reynolds," a 
judgment the 

overturned the 
refused to give a separate and affirma- 
tive instruction to the jury to the 
effect that the plaintiff could not re 
cover if the collapse of its warehouse 
was due to improper construction. 
Again, in Albert Lea Ice & Fuel Com 
pany v. United States Fire Insurance 
Company,*? the still 
another verdict adverse to the insur- 


insurer 
trial 


against was 


because court 


court reversed 
ance carrier and remanded for a new 
trial, because of the unexplained failure 
of the insured’s expert witness to take 
into consideration the condition of the 
the time of its 


insured icehouse at 


collapse. 


® See Druggist Mutual Insurance Company 


v. Baker, cited at footnote 21, at p. 691; 
Thompson v. American Merchants Mutual 
Insurance Company, 319 S. W. 2d 293 (Ky 
App., 1958). 

10 Frere AND Casuatty Cases 327 (Ill 
App., 1960). 

7 Frre AND CASUALTY CAsEs 1158, 256 
S. W. 2d 362 (Ky. App., 1953). 

* Case cited at footnote 48. 
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However, fire insurance companies 
can take little solace from such deci- 
sions. Whether a windstorm, and not 
the condition of the insured property, 
was the cause of its collapse or dam- 
age is a question within the province 
of the jury.’ It is no secret that 
juries have displayed in the past—and 
may continue to do so in the future 
—a notable tendency to find for the 
insured (that is, that the deterioration 
of the building was not the cause of 
its collapse), and that appellate courts 
are and have been extremely reluctant 
to reverse such verdicts. Thus, in a 
number of cases in which the insured 
property was admittedly in a state of 
disrepair or faulty construction, lia- 
bility has been imposed under the 
policy where the property did not fall 
of its own accord, but collapsed during 
a windstorm. 


In both Bogalusa Gin & Warehouse, 
Inc. v. Western Assurance Company ** 
and Pearson v. Aroostook County Pat- 
rons Mutual Fire Insurance Company,*® 
the insurers contended that although 
the buildings involved fell during 
windstorms, the cause of their 
In the Bogalusa 
decision, the building ‘“‘was some twenty 


real 
collapse was decay. 


five years old and decay had set in 
in many parts of it. 
best of condition at 
blown down.” ** In the Pearson case, 
the defendant maintained that the 
day on which the loss occurred was 
“nothing more than an ordinary March 
day in Maine, not a windstorm,” and 
that “the building could readily have 


It was not in the 


the time it was 


collapsed from the force of a very 
Glens Falls Insurance Company v. Brown- 
ing, 9 FirE AND CasuaALty Cases 589, 223 
Ark. 1037, 312 S. W. 2d 335 (1958); Schaef 
fer v. Northern Assurance Company, cited at 
footnote 70; Adams Apple Products Corpo 
ration v. National Union Fire Insurance Com- 
pany, cited at footnote 26. 
** Case cited at footnote 27. 
” Case cited at footnote 41. 
* 6 So. 2d, at p. 741. 
* 101 A. 2d, at p. 185. 


Windstorm Coverage 


light wind,” especially since there was 
“no evidence of destruction of other 
property in the vicinity at the time 
the henhouse collapsed.” *’ Both courts 
held that the issue of proximate cause 
was fact, and that, notwith- 
standing the evidence of deterioration, 
the trial courts’ conclusions that the 
buildings did not collapse of their own 


one of 


accord were supportable because the 
“testimony that the 
building collapsed during the wind- 
storm.” 


clearly shows 


Similarly, in Roach-Strayhan-Holland 
Post v. Continental Insurance Com- 
pany,** the trial court found as a fact 
that the building in question, an 
\merican Legion Hall, was improp- 
erly constructed. However, observing 
that “a building can be insured when 
it is improperly constructed,” it held 
that the structure did not collapse of 
its own accord, but fell during a wind 
storm. In affirming this judgment, 
the appellate court stated: 


“While there is no proof in the 
record of the velocity of the wind, 
according to the testimony of numer- 
ous witnesses it was ‘blowing very 
hard,’ was the strongest felt in years, 
and vio- 
and, in 


had characteristics of force 
lence which were alarming; 
our opinion, the judge properly con- 
cluded that even though the construc- 
tion of the building was faulty, the 
force of the wind was the dominant 
and efficient cause of the collapse of 
the roof and resulting damage.” *® 

Moreover, some decisions go even 
further—permitting recovery for the 
* Case cited at footnote 48. 

“112 So. 2d, at p. 683. Accord: Moore v. 
American National Fire Insurance Company, 
9 FirE AND CASUALTY CASES 964, 249 N. C. 
625, 107 S. E. 2d 152 (1959) (Evidence 
sufficient to support finding that windstorm 
proximate even though 
dwelling had been jacked up and moved a 
tew feet to facilitate basement excavation); 
Glens Falls Insurance Company v. Ogden, 
cited at footnote 48 (Same). 


cause of damage, 
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loss of a decayed or dilapidated struc 
ture which collapsed not during a wind- 
storm, but some period of time later. 


In Danielson v. St. Paul Fire & 
Marine Insurance Company,®® for ex- 
ample, it was undisputed that the barn 
in question was seriously deteriorated in 
a number of respects—including rotted 
sills and uprights, “waving” in the 
roof and 18-24” lack of plumb in build- 
ing. Upon request, the plaintiff-insured 
continually promised to repair the 
barn, but always failed to do so. 
Nevertheless, the defendant-insurer 
continued the policy in full force and 
made no effort to cancel it. On Oc- 
tober 11 the wind reached gusts up 
to 35 miles per hour in the vicinity 
of the building; on October 13 there 
were gusts up to 46 miles per hour. 
Then on October 17, a day which was 
comparatively calm, the building col 
lapsed. The plaintiff claimed that the 
preceding windstorms had left the 
barn in such a condition that the fall 
was inevitable. The defendant con- 
tended that the collapse was due 
solely to the deterioration of the struc- 
ture. 


In affirming judgment for the plain- 
tiff, the court concluded that the cause 
of the collapse was a question for 
the jury: 

“We are of the opinion that when 
the facts are viewed in the light most 
favorable to plaintiffs the jury could 
have found that the collapse of the 
barn resulted from the windstorms a 


few days earlier; . . . A new and 
sturdy barn which had withstood the 
winds’ buffeting over an extended 


period and then fallen on a calm day 
shortly thereafter would not be ex- 
empted from coverage, and the jury 
could find that prior to the windstorm 
in question plaintiffs’ barn would not 





” 10 Frre anp Casuatty CASEs 16 (Minn., 
1959). 
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have fallen of its own weight and that 
the storm was the cause of the collapse. 


“An the 
many pertinent questions will serve 
no useful purpose. 
are worthy of mention. 


extensive discussion of 


However, a few 


“Perhaps the strongest case is Co/irt 
v. Sun. Ins. Office, 74 S. D. 153, 49 
N. W. (2d) 589. Defendant argued 
that the collapse was due to (74S. D. 
154, 49 N. W. [2d] 589) ‘causes ex- 
cluded by the policy, particularly to 
deterioration of the building due to 
age, to poor design of the roof and 
to the weight of the snow.’ The court 
held that the evidence would sustain 
a finding that the damage was caused 
by wind even though (74 S. D. 156, 


49 N. W. [2d] 590): 


“*No one saw or knows when the 
roof and wall fell insofar as the record 
evidence of 
other wind damage in the Mitchell 
vicinity. A partially built dwelling 
across the street from the warehouse, 
seemingly vulnerable to wind damage 
due to its state of incompletion, with 
stood the storm.’ ” ® 


discloses. There is no 


Therefore, as in the case of the first 
that is, 
constitutes a windstorm—the benefits 
of the standard fire insurance policy 
are lacking in this area of the extent 
“direct 
While all courts 
seem to agree that “remote,” 
quential” or “indirect” 
not within the 
coverage, dissimilar applications of 
this standard of proximate cause have 


problem considered what 


of the insurer’s liability for 
loss by windstorm.” 
“conse 
damages are 


scope of windstorm 


given rise to an uncertainty of cover 
age, have increased litigation concern 
interpretation and 
magnified the barrier of conflict ot 
laws by the mass of conflicting decisions. 


ing policy have 


*10 Frre AND CAsuALtTy CASEs, at pp 
18-19. Cf. Queen Insurance 
Larson, cited at footnote 50; see 
cited at footnote 34. 
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Company 7 
Annotations 


LIABILITY FOR LOSS RESULTING 
FROM COMBINATION 
OF CAUSES 
The loss for which recovery is sought 
under the windstorm the 
extended coverage endorsement seldom 


section of 


results from a single isolated cause, 
but rather from a 
causes. Damage to the insured prop 
erty may have been occasioned by a 


combination of 


windstorm operating in conjunction 
with some cause expressly excluded 
in the policy as a basis of liability 

such as waves, high water or snow; 
or the [ 
cause 


interaction of a nonexcluded 
for example, rainfall—and a 
windstorm may have produced the 


loss.*” 


In either event, the initial question 
posed is simply one of causation 
that is, what was the specific manner 
in which the loss was occasioned ? ® 
Four different possibilities exist in 
this regard, for the damage may have 
been (1) caused exclusively either by 
the windstorm or the particular con 
tributing cause; (2) produced by some 
other element propelled or driven by 
the windstorm; (3) occasioned by the 
contributing causes acting in succes 
sion to each other (one element of 
nature operative first, affording a predi- 
cate for later damage by the other); 
or (4) the result of the concurrent 
and simultaneous effect of the 
tributing causes. Once this primary 
question of causation 
solved, further determination must 
then be made of the of the 
insurer's liability in whichever of the 
four possibilities is found to exist. 


con 
been re 


has 


Sct ype 


"290A American Jurisprudence, “Insur- 


ance,” Sec. 1329 (1960); see Annotation, 166 
A. L. R. 380, 382 (1947); Annotation, 126 
A. L. R. 707, 710 (1940) 


* This fact question is precisely the sam 
as that 


versy 


found in cases involving a contro 
over the condition of the 
-whether the collapse o1 


insured 
property damage 
was caused by a windstorm or by the faulty 
disrepair of the 


construction or state of 


Windstorm Coverage 


failed 
to recognize, and to maintain, the dis 


However, courts have often 


tinction between these four basic fac 
tual situations. Moreover, divergent 
positions have been taken concerning 
the limits of the insurer’s liability in 
each instance, especially as to the 
last two named. Accordingly, it may 
be safely stated that this problem of 
contributing causes has become the 
most confused and uncertain area of 
the [ 


windstorm 


law pertaining to the scope of 
coverage. 

The most profitable and convenient 
method of obtaining some semblance 
of order out of the seemingly endless 
mass of conflicting decisions would 
seem to be by means of a hypothetical 
that the 
property is a flat-roofed beach house 
on the shores of Pontchartrain 
in New On the 
day of the loss there occur, although 
not necessarily in this order, an un- 
precedented rainfall, a severe wind- 


example. Consider insured 
Lake 


Orleans, Louisiana. 


and a substantial rise in the 
level of the lake, which eventually 
inundates over one half of the build- 


At some point during the day, 


storm 


ing. 


the structure collapses. 


Damage Resulting Exclusively 
from Single Cause 

We experience no difficulty if the 
windstorm in fact took place before 
any rainfall or flooding and, by itself, 
caused the collapse of the beach house. 
Policy coverage would certainly exist, 
since the damage would be a direct 
and immediate loss by the element 
insured against.” 


building. See Wasson v. Insurance Compan, 
cited at footnote 80; Roach-Strayhan-H ollana 
Post v. Continental Insurance Company, cite 
at footnote 48; Danielson v. St. Paul Fire « 
Marine Insurance Company, cited at footnote 
90. 

“ Testal v. Glens Falls Insurance Company, 
9 FirE AND CASUALTY CASEs 1, 146 F. Supp. 
194 (DC N. C., 1956) (Windstorm damaged 


(Continued on following page) 
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Similarly, the problem posed by the 
hypothet is easily resolved if the col- 
lapse of the beach house resulted 
solely from extensive rainfall or flood- 
ing which occurred prior to the wind- 
storm. No recovery can be had whether 
the loss was produced by a cause 
excluded in the policy—for example, 
floodwaters which undermined the 
foundation *—or by a nonexcluded 
cause—for example, rainfall accumu- 
lating on the roof ** or creating hydro- 
static pressure at the the 
building.*” 


base of 


Elements Driven 
or Propelled by Wind 


No extensive discussion is required 
if the insured building was damaged 
by some wind-driven element. If the 
particular item propelled against the 
beach house was one excluded in 
the policy as a basis of liability—for ex- 
ample, high waters—the loss would 
not be recoverable. Thus, in Wootton 
Hotel Corporation v. Northern Assur- 
ance Company,** recovery was denied 
for.damage to a pier caused by high 
waters driven by a windstorm.*” 

However, the insurer is liable for 
any loss resulting from a windstorm- 
driven object which is not expressly 


(Footnote 94 continued) 

insured cottage before it was reached by 
high water); Firemen’s Insurance Company 
v. Senseney, 9 Fire AND CASUALTY CASEs 420, 
250 F. 2d 130 (CA-4, 1957); Wood v. Michi- 
gan Millers Mutual Fire Insurance Company, 
9 Fire AND Casuacty Cases 18, 245 N. C. 
383, 96 S. E. 2d 28 (1957). 

* Cf. Hanover Fire Insurance Company v. 
Ivey, 9 Frre AND CAsuALtTy Cases 418, 250 
F. 2d 110 (CA-4, 1957). 

*La Bris v. Western National Insurance 
Company, 7 FirE AND CASUALTY CAsEs 146, 
133 W. Va. 731, 59 S. E. 2d 236 (1950); 
Wasson v. Insurance Company, cited at foot- 
note 80. 

" Gelber v. Paramount Fire Insurance Com- 
pany, 6 Frre AND CASUALTY CASES 964, 219 
S. W. 2d 871 (Mo. App., 1949); Wood v. 
Michigan Millers Mutual Fire Insurance Com- 
pany, cited at footnote 94. 
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excluded in the policy. 
if another building or pier were blown 
into the hypothetical beach house, 
causing its collapse, the damage would 
be within the of windstorm 


coverage.’ 


Accordingly, 


scope 


00 


Successive Causes 

Contrary to the first two factual 
situations, some difficulty is posed if 
the collapse of the beach house was 
actually occasioned by the contribut 
windstorm and rainfall 
or floodwaters—acting upon the build- 
ing in The windstorm 
may be operative first, creating a con 
dition which allows subsequent rain 
fall or flood waters to damage the 
insured property. Or, contrariwise, 
the other forces of nature may take 
place initially, affording a predicate 
of later damage by a windstorm. The 
scope of windstorm coverage may vary 


ing causes 


successi yn. 


in each instance. 


Insured property subjected first to 
windstorm.—In several ways a wind 
storm might leave the insured build 
ing in such a vulnerable state that 
a subsequently occurring force of nature 
would result in loss. For example, a 
windstorm might substantially dam 
age the supporting walls of the beach 
329, 57 F. 


*5 Fire AND CASUALTY CASES 


Supp. 112 (DC Pa., 1944). 
” Newark Trust Company v. Agricultural 
Insurance Company, 237 F. 788 (CA-3, 1916) ; 


National Fire Insurance Company v. Crutch 
field, 160 Ky. 802, 170 S. W. 187 (1914); 
Picone v. Manhattan Fire & Marine Insur 


ance Company, 7 Fire AND CASUALTY CASES 
368, 218 La. 546, 50 So. 2d 188 (1950) 

® Firemen’s Insurance Company of Newark 
v. Senseney, cited at footnote 94 (Damage to 
insured residence caused by another home 
being blown against it); Gerhard v. Travelers 
Fire Insurance Company, cited at footnote 25 
(Recovery permitted for damages to a lake 
side cottage resulting from wind-driven ice); 
Queen Insurance Company v. Hudnut Com- 
pany, 8 Ind. App. 22, 35 N. E. 397 (1893). 
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house in the hypothetical example so 
that the weakened structure would 
collapse from the weight of rainfall 
(nonexcluded cause) accumulating on 


the flat roof. Since the windstorm 
would be the efficient or proximate 
cause of the fall of the building, 


liability would be imposed upon the 
insurer for this “direct loss by wind- 
storm,” although another cause con- 
tributed thereto.*"*. For example, in 
Providence Washington Insurance Com 
pany v. Cooper,’ the roof of a skating 
rink immediately began to sag after 
being hit by a windstorm. A five-inch 
snow then fell, and the roof finally 
caved in after continuing to sag for 
ten more days. In affirming judgment 
for the insured, the court stated: 
“!T]he judgment is to be sustained 
predicated upon the inescapable con 
the that the 
snow would not have collapsed the 


clusion from evidence 
roof had not the windstorm by some 
24 hours preceded it in which the 
supporting timbers of the roof had 
been undermined. ... 

“Such circumstances as above de 
tailed and especially in view of the 
fact that the wind had theretofore 
crippled and undermined the roof, or 
| sic | controlled by the applicable rule 
as succinctly stated in 5 Appleman on 
Insurance and page 
287: ‘The insured may recover if the 


Law Practice, 
cause designated in a windstorm policy 
is the efficient cause of loss, though 
there may have been other contribut 
ing causes. Or as expressed in 6 
Couch’s Cyclopedia of Insurance Law, 
Sec. 1466, p. 5303, ‘When concurring 
the damage appear, the 
proximate cause to which the loss is 


causes of 


Probably even those jurisdictions fol- 
lowing the conservative views exemplified 
by Abady v. Hanover Fire Insurance Com- 
pany, cited at footnote 50, and Williams uv 
Liberty Mutual Fire Insurance Company, 
cited at footnote 64, would reach this result 
since their requirement of immediate phy 
sical damage resulting from the 
or force” 


“strength 
of the wind would be satisfied. 


Windstorm Coverage 


to be attributed is the dominant, the 
efficient one, that sets the other causes 
in operation, and causes which are 
incidental are not proximate, though 
they may be nearer in time and place 
to the loss.” 1° 


Similarly, damage may be caused 
by a force or element excluded in the 


policy—for example, high waters- 
after a prior windstorm had _ af- 


For instance, 
the windstorm might have torn the 
supposed beach house from its founda 
tion and deposited it in the flood 
waters of Lake Pontchartrain. Here 
again, under the rationale of “efficient”’ 
or “dominant cause,” 


forded the opportunity. 


espoused in the 
immediately preceding quotation, the 
total amount of damage would be 
within the scope of windstorm cover 
Thus, in a case which involved 
these precise facts—insured building 
deposited in floodwaters by windstorm 
it was held: 


1ce 
age. 


‘The damage to the insured’s camp, 
in Our Opinion, was not occasioned by 
the flood waters, in the 
common and accepted sense of that 


action of 


phrase, reaching the property itself 
before it had been displaced by the 
intense action of the wind. Here the 
wind directly damaged the property 
and the 
efficient cause of the camp being de 


was alone proximate and 
If a tornado or 


windstorm policy does not afford pro 


posited in the water. 


tection from a storm accompanied by 
winds of ninety-eight miles per hour 
or more, it occurs to us that authors 
of the contracts of windstorm insur 
ance may just as well insert a clause 
in the policy to the effect that it should 

6 FIRE AND CASUALTY 
S. W. 2d 329 (Tex. Civ 
ref’d n.r.e.). 

3 223 S. W. 2d, at p. 331. Accord, Stybor 
ski v. Hartford Fire Insurance Company, 7 
FirE AND CASUALTY CASES 576, 169 Pa. 
Super. 452, 82 A. 2d 543 (1951); Anderson 
v. Connecticut Fire Insurance Company, cited 
at footnote 33. 


Cases 1122, 223 
App., 1949, error 
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not be operative when a hurricane is 
accompanied by high tides.” ** 


Finally, the windstorm could open 
a breach in the walls or roof of the 
beach house, thus laying a predicate 
for later damage to the interior of 
the building by rainfall or floodwaters 
entering this aperture. Liability for 
such interior loss caused by “rain, 
snow, sand or dust” is expressly as- 
sumed by the typical extended cover- 
age endorsement if the insured property 
has first sustained actual damage to 
the roof or walls by direct force of 
wind.*” However, contrary author 
ities exist as to the scope of the in- 
surer’s liability for damage caused by 
surface or floodwaters entering the 
insured property through a windstorm 
made opening. In Magnolia-Broadway 
Corporation v. Fire Association,’ it 
was held that recovery could be had 
for loss caused by ocean waves and 
seawash entering the insured’s base 
ment through a door broken by the 
wind. *** However, in Unobskey v. Con- 
tinental Insurance Company,'®* the court 
reached a contrary result, stating: 


“{T]here could be a recovery for the 
damage to the door [by the wind 
storm]. The contract of insurance 
contemplated, in addition to this dam 
age, only the damage caused by rain 
that directly entered the building 
through the broken door. It did not 
cover the damage caused by running 
surface water from rainstorm and 
melting snow, that overflowed the 
catch basins and the parking area. 
See Parish v. County Fire Ins. Co., 134 
Neb. 563, 279 N. W. 170... .”3” 


Insured property subjected first to 
rainfall, floodwaters, etc.—The prob- 


™ Ebert v. Pacific National Fire Insurance 
Company, cited at footnote 17, at p. 46; 
Pennsylvania Fire Insurance Company v. 
Sikes, cited at footnote 17. 

* Work cited at footnote 12, at Sc-2. 

*® Case cited at footnote 2. 
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lem of contributing causes becomes 
considerably more difficult if the facts 
are reversed—that is, if the rainfall 
or floodwaters occurred first, leaving 
the beach house in such a condition 
that the 
damage or collapse by a subsequent 


house was susceptible to 


windstorm. 


Conceivably, the destruction of the 
building in the hypothet might have 
occurred in this manner: A state of 
vulnerability was created by the flood 
waters 
for liability under the windstorm pro 


a cause excluded as a basis 
vision—undermining the foundation, 
the unprecedented rainfall—a 
cause not expressly excluded in the 
policy 
the roof or accumulating at the base 
of the house and exerting 
hydrostatic pressure on its foundation. 
When the windstorm struck the house 
in this weakened 
But for the high winds, the 


or by 
collecting in large volumes on 


beach 


condition, it col- 
lapsed. 
floodwaters or rainfall would not have 
caused the building to fall. Similarly, 
the not, in and of 
itself, of sufficient severity to damage 
the structure. Thus, the windstorm 
and the other contributing cause 

rainfall or flooding—together brought 
about the collapse of the beach house, 


windstorm was 


which neither would have produced 
by itself.??° 

No less than three contrary rules 
have developed regarding the scope 
of windstorm coverage in such a case. 
The first such rule denies recovery in 
any event, whether the cause which 
affords the opportunity for windstorm 
damage is or is not expressly excluded 
from coverage by the policy. This is 
illustrated by La Bris v. Western Na 


107 


Cf. Protzmann v. Eagle Fire Company, 6 
FrrE AND CASUALTY CAsEs 435, 71 N. Y. S. 
2d 43 (App. Div., 1947). 
7 FIRE AND CASUALTY 
Me. 249, 86 A. 2d 160 (1952) 
™ 86 A. 2d, at p. 164. 
™ See National Fire Insurance Company v 
Crutchfield, cited at footnote 99. 
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tional Insurance Company,'"* in which 
stoppage of a drainpipe resulted in 
such an accumulation of rainwater on 
the roof of a two-story brick building 
that it collapsed during a windstorm. 
In indicating that this damage was 
not “proximately caused by a wind 
storm,” the court stated: 


“While it is true that the accumula 
tion of water on plaintiff's roof does 
not come within the exception con 
tained in the riders to the two policies, 
exempting the insurer from liability 
for loss caused ‘directly or indirectly 
by... (b)... high water or over- 
flow, whether driven by wind or not,’ 
nevertheless we think that, in order 
for plaintiff to recover in this case, 
wind must be an efficient cause of the 
loss, and the qualifying word ‘direct’ 
in reference to the cause of loss means 
‘proximate or immediate.’ .. . In Coyle 
v. Palatine Insurance Co., Tex. Com. 
App., 222 S. W. 973, 975, the Court 
held that . ‘[T]his means, and can 
only mean, a loss resulting from the 
wind and no other cause, and fairly 
capable of establishment as having 
been so caused.’” 1? (Italics sup- 
plied.) 

The second approach in this partic- 
ular area of successive contributing 
causes is to impose liability upon the 
insurer if the vulnerability of the in- 
sured property is produced by a cause 
not expressly excluded from policy 
coverage, but to deny recovery if the 
weakened condition of the building 
is occasioned by an excluded cause, 
such as high waters. Thus, in Wood 
v. Michigan Millers Mutual Fire Insur- 
ance Company, ‘* the appellate court 
approved the trial court’s charge, 
which, in effect, told the jury “that 


™ Case cited at footnote 96. 

™ 59 S. E. 2d, at pp. 240-241. Trexler Lum- 
ber Company v. Allemannia Fire Insurance 
Company, 289 Pa. 13, 136 A. 856 (1927); 
Appleman, work cited at footnote 24, Sec. 
3142, 


"8 Case cited at footnote 94. 
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if a cause not excluded, illustrated in 
this case by the rain which soaked 
and softened the earth, enabled the 
wind to destroy the building, plaintiff 
could, notwithstanding the contribut 
cause, but if the 
insured against (windstorm) and an 
excluded cause (high water) combined 
to create the damage, plaintiff could 
HOE TECOVEFS. «i. 


ing recover ; cause 


“If plaintiff's loss was caused by 
the windstorm, the fact that the rains 
may have created a condition which 
would permit the destruction by the 
windstorm would not relieve defend 
ant from liability. The policy does 
not exclude from its terms rains, no 


matter how heavy. It is the high 


water or overflow which would ex- 
cuse defendant... .” "4 
The third and most liberal rule, 


recognizing no distinction between ex 
cluded and nonexcluded causes, ap- 
parently would allow recovery for the 
collapse of the weakened beach house, 
even though such damage was enabled 
only by the prior occurrence of a force 
of nature expressly excluded from the 
scope of coverage. For 
example, in Hanover Fire Insurance 
Company v. Ivey, part of the founda- 
tion of a hotel was washed away by 
high waters. Notwithstanding this 
foundation erosion, the building would 
have stood until it could have been 
repaired had the wind not changed 
directions and blown against the hotel 
in such a manner as to completely 
wreck it. Despite the fact that the 
policy excluded liability for damage 
caused by water “whether driven by 
wind or not,” the court affirmed judg- 
ment for the total amount of the loss 
of the insured property—less only 


windstorm 


O06 S. E. 2d, at p. 30 [citing Pearl As- 
surance Company v. Stacey Brothers Gas Con- 
struction Company, 2 Fir—E AND CASUALTY 
Cases 521, 114 F. 2d 702 (CA-6, 1940); 
Fidelity-Phenix Fire Insurance Company v. 
Anderson, cited at footnote 71]. 

™’ Case cited at footnote 95 
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that amount “due to the washing 
away of the part of the foundation 
shown to have been due to action of 


the water.” 17° 

Furthermore, it should be noted 
that the floods (excluded cause) or 
heavy rainfall (nonexcluded cause) 


may occur prior to the windstorm 
without contributing in any manner 
to the collapse or damage of the beach 
house in the hypothetical problem. 
That is, if the collapse of the building 
would have resulted from the wind- 
storm without the presence of the 
floodwaters or rainfall, there is ob- 
viously a “direct loss by windstorm” 
within the limits of the policy. In 
Niagara Fire Insurance Company v. 
Muhle,’ for example, the plaintiff's 
farm and the surrounding territory 
were inundated by floodwaters stand 
ing some eight feet deep. Subsequently, 
a tornado occurred which, according 
to the plaintiff's evidence, created a 
vacuum around his buildings causing 
the air within to “explode,” pushing 
out the walls and lifting the roof. 
Rejecting the defendant’s contentions 
that the high water was necessarily 
an active instrumentality in causing 
the damage, the court held that the 
evidence would support the jury’s 
finding that the damage would have 
happened had the water not been 
there. 

“The evidence justified the conclu 
sion that a tornado struck these build 
ings; that the effect of a tornado was 


to cause a vacuum in the vortex of 


™ See Bogalusa Gin & Warehouse, Inc. v. 
Western Assurance Company, cited at foot- 
note 27; Pearson v. Aroostook County Pat- 
rons Mutual Fire Insurance Company, cited at 
footnote 41; Roach-Strayhan-Holland Post-v. 
Continental Insurance Company, cited at foot- 
note 48; and Danielson v. St. Paul Fire & 
Marine Insurance Company, cited at footnote 
90, all of which held that decay, deteriora- 
tion or faulty construction of the insured 
property would not preclude liability if the 
damage or collapse of the property occurred 
during a windstorm. 
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the tornado; that the air in enclosed 
buildings suddenly expanded with an 
explosive effect. These factual prem 
ises being established, it was not an 
unreasonable inference that the explo- 
sive effect of the air inside the build 
ing would have pushed out the walls 
if the water had not been there. That 
being true, plaintiff should not be 
denied recovery because the buildings 
were standing in water instead of in 


ae 


Causes Operating Simultaneously 
and Conjointly 


Certainly the hypothet would be 
come more realistic if it is assumed 
that the windstorm, rainfall and flood 
waters took place at or about the 
same time. As a practical matter, the 
insured will find it difficult, if 
not impossible, to prove that the col- 
lapse of the beach house was caused 
solely by the windstorm, by some 
nonexcluded element (pier) driven by 
the windstorm, or by rainfall or flood- 


often 


waters operating upon a condition of 
vulnerability produced by a 
windstorm, Similarly, it is often un- 
likely that the insurance company can 
demonstrate that the 
occasioned exclusively by the rainfall 


prior 


damage was 


or floodwaters, by some excluded ele 
ment (high water) propelled by the 
windstorm, or by the windstorm only, 
after earlier rainfall or floodwaters had 
made the beach house exceedingly 
susceptible to destruction. 
178 Frre AND CASUALTY CASES 160, 208 
F, 2d 191 (CA-8, 1953). 
™ 208 F. 2d, at pp. 194-195 (However, the 
plaintiff's judgment was 
of his failure to introduce evidence sufficient 
the 
storm from the damage caused by high 
water or by high water driven by wind- 
storm.) Cf. La Bris v. Western National 
Insurance Company, cited at footnote 96; 
Travelers Fire Insurance Company v. Taylor, 
cited at footnote 78 (Hailstorm on April 9 
did not contribute in any manner to collapse 


of roof during subsequent storm on May 29). 


1LJ— October, 1960 


reversed because 


to separate damage caused by wind- 


Indeed, if the true facts be known, 
the collapse of the hypothetical beach 
house would probably be caused to 
some extent by the windstorm, rain- 
fall and floodwaters acting separately, 
but simultaneously, upon the building 
and to a larger extent by the con 
joined effect of all of these causes. 
Once this factual situation is realized 
—that the collapse of the insured 
property resulted from the simultane 
ous and combined action of the con 
tributing causes—we find still two more 
divergent lines of authority regarding 
the scope of windstorm coverage. 


Probably a minority of courts have 
taken the position that if the insured 
can separate the actually 
caused by the windstorm from that 
actually caused by the rainfall or 
floodwaters, recovery will be permitted 


damage 


for that portion resulting exclusively 
from the windstorm.''® This liberal 
rule, which allows apportionment of 


damage caused by various causes 
operating conjointly, is exemplified 
by the following statement from 


Marks v. Lumbermen’s Insurance Com 
pany,'*° in which a fact question ex 
isted as to whether damage to the 
insured property 
tornado or by a tidal wave: 


was caused by a 


“The burden was on the plaintiff 
to show that the risk insured against 
(wind) was the proximate cause of 
his loss in order for him to recover 
although a peril excluded from the 
policy (water) may have remotely or 
incidentally contributed thereto. While 
the peril insured against must be the 
approximate cause of the loss, it need 


not be the sole cause. It is not 


'® Paper by Max J. Gwertzman, The Ex- 
tent of the Liability of Insurers for Water 
Damage Under the Extended Coverage kn 
dorsement and the All Risk Dwelling Forms, 


pp. 17-23. 

206 FirE AND CASUALTY CAseEs 215, 160 
Pa. Super. 66, 49 A. 2d 855 (1946). 

™149 A, 2d, at p. 856. Accord, Hanover 


Fire Insurance Company v. Ivey, cited at 
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enough to show that the plaintiff’s 
may have due to 
more causes for only one of which 


loss been one or 
the insurer would be liable; he must 
individuate as the cause the one for 
which would be liable and 
the law requires only that the evi- 
dence as to the operative cause of 
the damage be enough to satisfy rea- 
sonable and well-balanced minds that 
it was the one on which the plaintiff 
insured relies. Liguori, Adm’r v. City 
of Philadelphia, 351 Pa. 494, 41 A. 2d 
2 (Italics supplied.) 


the insurer 


508. 


\ larger bloc of courts, however, 
have refused to permit any recovery 
whatsoever if the damage is due to 
the combined effect of a windstorm 
and some other cause such as high 
These courts reason that the 
that 


it extends only to “direct loss by 


waters. 
policy coverage is not divisible 


windstorm,” not to damage caused by 
and force of 
nature operating conjointly. In Pala- 
tine Insurance Company v. Petrovich,’ 
the built on 
“made” ground, which had been filled 


windstorm some other 


insured residence was 
in after pumping sand into a low area. 
The foundation was composed of 6 x 6 
posts, and the house stood six to eight 
feet off the ground. After concluding 
that the collapse of this building during 
a storm was the result of the combined 
effect of both and the 
held: 


wind water, 


court 


“The obligation, as undertaken by 
the insurance company, not a 
divisible one, under which it might 
be held liable for any part of the loss 


Was 


or damage shown to have been proxt- 
mately caused by or through the high 


footnote 95 (Evidence sufficient to separate 
windstorm and high water damage); Sty- 
Hartford Fire Insurance Company, 


cited at footnote 103 (Windstorm blew snow 


horski v 


upon roof of barn causing it to collapse— 
evidence sufficient to apportion damages at- 
tributable to windstorm)., 


"235 S. W. 929 (Tex. Civ. App., 1917). 
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water, although the other part was 
due to the direct action of the wind 
alone. If such had been the legal 


effect of the contract, it would have 
been necessary for the court and jury 
to distinguish between these two re- 
coverable elements of damage, and, 
however difficult it may have proven, 
to both find and apportion to each its 
proper and proportionate amount of 
the actual loss. 


“But the contract here does not so 
read. It is an insurance against wind 
alone, and not against loss occasioned 
partly by wind and partly by high 
water.” 7” 

This policy does not, however, ob- 
viate the possibility that the insured 
may recover for whatever damages 
he can establish to be solely the result 
of the windstorm. Thus, in Brindley 
v. Firemen’s Insurance Company of 
Newark,’** although the primary loss 
to plaintiff's beach-front house was 
not within the 
coverage because it resulted from both 
windstorm and high waters operating 
conjointly, damages were awarded for 
the shingles and television antenna 
torn from the roof exclusively by the 


125 


scope of windstorm 


windstorm. 





8 235 S. W., at pp. 930-931. Accord: Pala- 
tine Insurance Company v. Coyle, 196 S. W. 
560 (Tex. Civ. App., 1917), aff'd, 222 S. W. 
973 (Tex. Com. App., 1920) (“[T]he in- 
surance company was not liable for that 
part of the damage caused by the combined 
action of the wind and water”); Unobskey 
v. Continental Insurance Company, cited at 
footnote 108; Gelber v. Paramount Fire In- 
surance Company, cited at footnote 97; Brind- 
ley v. Firemen’s Insurance Company, 8 FIre 
AND Casuatty Cases 650, 35 N. J. Super. 1 
113 A. 2d 53 (1955). 

™ Case cited at footnote 123. 

8 American Eagle Fire Insurance Company 
v. Nevins, 7 Fire AND CASUALTY Cases 355, 
185 F. 2d 916 (CA-5, 1950) (Although the 
entire washateria collapsed, recovery was 
permitted only for damages attributable to 
the destruction of one wall—the court hold- 
ing that the evidence sufficiently demon- 
strated that this portion of the total loss 
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Some courts and juries, motivated 
by their natural sympathies for the 
insured, have avoided the harshness of 
this nonapportionment rule by strained 
fact findings that the particular loss 
was due solely to a windstorm,’*® 
For example, in Vestal v. Glens Falls 
Insurance Company,'** the court was 
confronted with two highly improb- 
able, conflicting contentions regarding 
damage to an ocean-front cottage 
during hurricane “Hazel.” The de- 
fendant’s theory, supported by expert 
witnesses, that a huge wave 
wrested the building from its founda- 
tion and wafted it over 50 feet, letting 
it down without disarranging the fur- 
niture and without leaving a trace of 
sea water. The plaintiff's argument, 
equally “fantastic,” was that the wind- 
storm lifted the home from its con- 
crete foundation, carried it over 50 
feet and then let it down so gently 
as not to disturb the orderly arrange- 
ment of the furniture. Had the court 
held that the damage was the result 
of a combination of windstorm and 
waves—a result which 
likely—recovery would have been de- 
nied totally under the nonapportionment 
principle. Therefore, while admitting 
that the plaintiff's story did “tax the 
credulity somewhat,” the court con- 


was 


seems more 





was caused solely by the windstorm); Hart- 
ford Fire Insurance Company v. Nelson, 64 
Kan. 115, 67 P. 440 (1902); Gelber v. Para 
mount Fire Insurance Company, case cited at 
footnote 97. 

"6 Indeed, several courts have avoided the 
problem of simultaneous and conjoining 
causes altogether by applying the principles 
applicable to successive causes—that is, that 
the windstorm, being operative first, was 
the “dominant” and “efficient” cause of the 
loss. See, e.g., Miller v. Farmer’s Mutual Fire 
Insurance Association, 198 N. C. 
S. E. 684 (1930) (Windstorm heaped snow 
onto insured pavilion) ; Pearl Assurance Com- 
pany v. Stacey Brothers Gas Construction 
Company, cited at footnote 114 (Simultaneous 
action of accumulated rainfall and wind- 
storm resulting in collapse of crane); Phe- 
nix Insurance Company v. Charleston Bridge 
Company, 65 F. 628 (CA-4, 1895). 

** Case cited at footnote 94, 
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cluded that the damage was caused 
exclusively by wind, in view of the 
“wholly unbelievable and bizarre re- 
sults accomplished by winds of the 


hurricane and tornado varieties.!** 
CONCLUSION 
It seems unnecessary, in view of 


this outline of cases considering the 
scope of windstorm coverage, to fur- 
ther belabor the point that the under- 
lying principles and values of the 
standard fire insurance policy have 
not been maintained under the wind- 
storm section of the extended cover- 
age endorsement. It would, for instance, 
be exceedingly difficult to convince a 
court considering for the first time 
the question of what constitutes a 
“windstorm” that the barrier of con- 
flict of laws has been reduced in this 
and that out of a 
harmonious precedent a 

well-understood contract of 


wealth of 
“clear and 
fire insur- 


area, 


ance” has developed.'*® 


Indeed, the mass of conflicting de- 
cisions regarding the proper limits of 
the insurer’s liability for damage re- 
sulting from a windstorm make it 
evident that it is the likelihood of 
litigation, not the certainty of inter- 
pretation and loss settlement, which 
has substantially 
Moreover, any policyholder 


increased.**° 
such as 
the owner of the hypothetical beach 
house which was subjected to a com- 
bination of causes—would find it ex 


been 


tremely hard to believe that the scope 
of his windstorm protection was a 
matter of common knowledge, deter- 
minable without the necessity of con- 
sulting an attorney or an insurance 


broker.**! 


Furthermore, at least some of the 
courts are not at all convinced that 
the fine print and sharp practices 
by unscrupulous insurance companies 
have been eliminated in this matter 
of windstorm coverage.'** 


“| These] court decisions raise 
the question: Why does the insurance 
company use the language that it does 
in its policies? In the Jordan 
| Jordan v. lowa Mutual Tornado In- 
surance Company, 151 Iowa 73, 130 
N. W. 177 (1911) ], the court states that 
to adopt the construction advanced .. . 


case 


would be to hold that the policy cov- 
ered no loss in wintertime, and in the 
Fidelity-Phenix case | Fidelity-Phenix 
Fire Insurance Company v. Anderson, 
81 Ind. App. 124, 130 N. E. 419 
(1921)], it would nullify the policy. 
This seems to bear out the contention 
so often urged by plaintiffs’ attorneys, 
that the average insurance policy is 
a deliberate fraud in that it leads one 
to believe insurance against a certain 
loss is given, but in another part of 
the policy exceptions or exclusions 
are recited that nullify most, if not 
all, of the coverage that the plaintiff 
thought that he paid for when he 


bought the policy.” 283 


"8 See also Firemen’s Insurance Company Walliams v. Liberty Mutual Fire Insurance 


uv. Senseney, cited at footnote 94; Sun Under- 
writers Insurance Company of New York v 
Loyola University, 7 Fire AND CASUALTY 
Cases 832, 196 F. 2d 169 (CA-5, 1952) ; Home 
Insurance Company v. Sherrill, 6 Fire AND 
CASUALTY CASEs 1058, 174 F. 2d 945 (CA-5, 
1949), 

See, e.g. Druggist Mutual Insurance 
Company v. Baker, cited at footnote 21; Fire- 
man’s Insurance Company v. Weatherman, 
cited at footnote 21; Crichton, work cited 
at footnote 6. 

’ Contrast Abady v. 
Company, 


Hanover Fire Insur- 


ance cited at footnote 50, and 


Windstorm Coverage 


shults v 


Company, cited at footnote 64, with Lip- 
General Insurance Company, cited 
at footnote 67. 

* Magnolia-Broadway Corporation v. 
Association, cited at footnote 2. 

' See, e.g., Ebert v. Pacific National Fire 
Insurance Company, cited at footnote 17, at 
p. 46 (1f the insurer’s position were adopted, 
“authors of the contracts of windstorm in- 
surance may just as well insert a clause in 
the policy to the effect that it should not 
be operative hurricane is accom- 
panied by high tides”). 

‘3 Bie, work cited at 


Fire 


when a 


footnote 17. 
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There is, of course, no infallible 
or instantaneous solution for preserv- 
ing the objectives of the standard fire 
policy in the area of windstorm cover- 
age. Obviously, even complete stand- 
ardization of policy terminology will 
not suffice; some lack of uniformity 
and uncertainty will necessarily occur 
despite similarity of policy wording. 
Thus, courts faced with sometimes 
pathological fact situations have reached 
divergent results, even though the 
particular terms or phrases under 
construction were identical—such as 
“windstorm” or “direct loss by wind 
storm.” **4 


However, it is possible to take a 
substantial step toward maintaining 
at least the goals of certainty of inter- 
pretation and loss settlement, reduc- 
tion of litigation, simplicity and clarity 
of policy language, and preservation 
of good will. It is no secret that 
insurance companies are at a distinct 
disadvantage when litigation is re- 
quired over the interpretation of policy 
language. Indeed, this has given rise 
to a seeming rivalry between the 
courts and the insurers. That is, courts 
normally interpret existing policy lan- 
guage to allow the broadest possible 
limits of recovery; whereupon insur- 
ance companies then change the termin- 
ology in question in an attempt to 
abrogate the effect of the particular 
decision.** 


By utilizing the same process in a 
prospective and affirmative manner 
instead of awaiting a decision and 

™ Druggist Mutual Insurance Company v. 
Baker, cited at footnote 21; Lipshultz v. 
General Insurance Company, cited at 
note 67. 

™ Cf. Hudon, and Exclusion 
Clauses in Individual Accident and Health 
Policies,” 1958 INSuRANCE LAw JourNAL 135 
(March, 1958). 

“Such a solution is certainly not novel; 
it has been espoused by the courts for a 
number of years. See Gerhard v. Travelers 
Fire Insurance Company, cited at footnote 25; 
Metropolitan Ice Cream Company v. Union 
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foot- 


“Tnsuring 


at footnote 72 ° 


then inserting new language designed 
to alter the court-imposed liability 
the major objectives of the standard 
fire policy could be advanced. Specifi 
cally, the effect of the present termin 
ology of the windstorm clause of the 
extended coverage endorsement should 
be reappraised in light of the prob- 
lems presented by the past decisions 
which have considered the limits of 
windstorm coverage. Then, based upon 
this the intended 
scope of windstorm protection should 
be delineated clearly and explicitly 
in unambiguous terms.**' 


analysis, precise 


The possibilities for such clarifica 
tion are, of course, as numerous as 
the problems themselves, which have 
been manifested by prior windstorm 
cases. For instance, the policy could 
expressly state that a “windstorm” is 
a wind of a certain measured velocity, 
or that it is merely a wind of sufficient 
force to damage the insured property 

if that property were in reasonably 
good condition. Similarly, reappraisal 
of the windstorm section might lead 
to express exclusion or assumption of 
liability for interior damage caused by 
rain, snow or dust entering the build- 
ing through a man-made hole which 
was ultimately exposed by a wind- 
storm.'**? The extent of coverage for 
the collapse, during a windstorm, of 
insured property which was defec 
tively constructed or in a state of 
deterioration could also be expressly 
treated.** Further, the policy might 
(Continued on page 658) 


Mutual Fire Insurance Company, cited at foot 
note 35; Homestead Fire Insurance Company 
v. DeWitt, cited at footnote 74; Lipshults v 
General Insurance Company, cited at footnote 
67. 

"7 See Camden Fire Insurance Association 
v. New Vista Hotel Company, cited 
Homestead Fire Insurance 
Company v. DeWitt, cited at footnote 74. 

™ See, e.g., Roach-Strayhan-Holland Post 
v. Continental Insurance Company, cited at 
footnote 48. 
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Present Status of the Investigation 


of the 


Business of and the Regulation of Insurance 
by the 


Antitrust Subcommittee of the United States Senate 
By DONALD KNOWLTON 


The author is Insurance Commissioner of New Hampshire and past president 
of the National Association of Insurance Commissioners. This paper was 
delivered before the Insurance, Negligence and Compensation Law Section 
of the American Bar Association at its annual meeting, August 31, 1960. 


N ORDER TO HAVE AN UNDERSTANDING of the present 

investigation of the insurance business and its regulation by the 
Senate Subcommittee on Antitrust and Monopoly, it is necessary to 
review briefly the events preceding the beginning of this investigation. 
In 1868, the doctrine which established the principle of state regula- 
tion over the business of insurance was expounded in Paul v. Virginia. 
In that case, the court held that policies of insurance were not trans- 
actions in commerce and were governed by state law. Subsequent to 
that decision, several attempts were made in Congress to establish 
a national bureau of insurance, but none of the bills which specifically 
attempted to extend the authority of the federal government to trans- 
actions of insurance was passed. In 1913, the United States Supreme 
Court reaffirmed the decision of Paul v. Virginia in New York Life 
Insurance Company v. Deer Lodge County.2 The decision in that case 
seemed to leave state regulation of insurance in a secure position, and 
there followed a period in which no serious problem concerning federal 
intrusion into the field arose. The principle that exclusive jurisdiction 
over the business existed in the states was generally accepted. 


As a result of complaints to the United States Department of 
Justice, the grand jury in the District Court of the United States for 
the Northern District of Georgia on November 20, 1942, returned an 
indictment against the South-Eastern Underwriters Association, which 
v&is composed of stock insurance companies doing business in some 
of the southern states, charging the association with a conspiracy to 
fix and maintain noncompetitive insurance rates and to monopolize 
trade and commerce. The district court dismissed the indictment. This 





*75 U.S. 168, 19 L. Ed. 537. 
* 231 U. S. 495, 58 L. Ed. 332. 
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action was ultimately appealed to the 
Supreme Court of the United States. 


On June 5, 1944, the Court rendered 
its decision in the South-Eastern Un- 
derwriters case, holding insurance to 
be commerce, and reversed the decision 
of the lower court, distinguishing the 
case from Paul v. Virginia. The position 
taken by the Court was that the business 
of insurance was commerce, and when 
transacted across state lines was in- 
terstate commerce; thus the federal 
statutes which regulated interstate 
commerce applied to insurance. 


McCarran Act 

After the decision in the South-East- 
ern Underwriters case, the National As- 
sociation of Insurance Commissioners, 
together with an All-Industry Com- 
mittee made up of representatives of the 
insurance business, undertook a study 
of the status of state regulation in the 
light of the decision. As a result of 
this study, a legislative proposal was 
presented to Congress, which after 
some amendment was enacted as Pub- 
lic Law 15, generally known as the 
McCarran Act.* This 
effective March 9, 1945. 


act became 


The preamble to the McCarran Act 
declared that “The continued regula- 
tion and taxation by the several states 
of the business of insurance is in the 
public interest, and that silence on the 
part of Congress shall not be con- 
strued to impose any barrier to the 
regulation or taxation of such busi- 
ness by the several states.” 


Section 2(a) provided that the busi- 
ness of insurance and every person 
engaged therein shall be subject to 
the laws of the several states which 
relate to the regulation and _ taxa- 
tion of such business, and paragraph (b) 
of this section provided that no act 

*U. S. v. South-Eastern Underwriters Asso- 
ciation, 5 Fire AND CASUALTY CAsEs 194, 322 


U. S. 533, 88 L. Ed. 1440. 
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of Congress should be construed to 
invalidate, impair or supersede any 
law enacted by any state for the pur- 
pose of regulating the business of 
insurance unless such act specifically 
relates to such business. It also pro 
vided that the Sherman Act, the Clayton 
Act and the Federal Trade Commis- 
sion Act shall apply to the business 
of insurance after the moratorium date 
set forth in the statute to the extent 
that such insurance is not regulated 
by state law. 


Section 3(a) provided for a mora 
torium which was extended to June 
30, 1948, and Section 3(b) provided 
that the Sherman Act shall extend at 
all times to any agreement or acts of 
boycott, coercion, and intimidation. 


Following the passage of the Mc 
Carran Act, the National Association 
of Insurance recom- 
mended, and most of the states passed, 
regulatory legislation designed to meet 
the requirements of the act that insur- 
ance must be adequately regulated by 
the states if federal 
apply. The most important of these 
recommended laws were the fire and 
casualty rate regulatory laws, the Un- 
fair Trade Practice Act, the Unau- 
thorized Insurers Service of Process 
Act, the Clayton Act type and Robin- 
son-Patman type of laws, and the acci 
dent and sickness insurance regulatory 
statutes. 


Commissioners 


laws are not to 


the 
most important part in the Senate de 


The man who took probably 


bate on the McCarran Act was Sena 
tor O’Mahoney of Wyoming, who has 
maintained his interest in the subject 
of state regulation since that time. 
Senator O'Mahoney is presently a 
member of the Committee on the Ju- 
diciary of the United States Senate 
and a member of the Subcommittee of 
the Judiciary Committee on Antitrust 

"rT. La 45, 70th. Cong., 59 Stat. 33, as 
amended by 61 Stat. 448, 15 USC 1011-1015. 
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and Monopoly. He was designated 
by Senator Kefauver, the chairman of 
this subcommittee, to act as chairman 
uf the subeommittee’s investigation of 


the insurance business. 


Hearings by Subcommittee 
on Antitrust and Monopoly 

On February 5, 1958, the United 
States Senate approved a resolution 
authorizing the Subcommittee on An 
titrust and Monopoly to conduct a 
study of the effectiveness of the Mc 
Carran Act. This resolution undoubtedly 
came as a result of complaints made 
to various agencies of the federal gov- 
ernment, including the Federal Trade 
Commission and the Department of 
Justice, and the personal interest of 
Senator O’Mahoney in the matter en- 
couraged by the number of complaints 
brought to his attention and the at 
tention of his colleagues. 

On August 6, 1958, the subcommit 
tee opened hearings. At that time 
Senator O’Mahoney stated that the 
purpose of the hearings was to deter 
mine whether the McCarran Act had 
operated to effectively protect the 
public interest and whether the states 
had regulated the business in such a 
way as to prevent monopoly and per 
mit free competition. The hearings 
which were held during August, 1958, 
were principally concerned with air 
travel insurance. Particular attention 
Was given to aircraft hull insurance 
and aircraft liability insurance to solicit 
information relating to the operation 
of pools, the maintenance of controlled 
rates, and the extent of competition 
in the business. Under air travel in 
surance, information 


was solicited 


with reference to rentals paid by in- 


surance companies for space in air 
terminals for the sale of trip insur 
ance, to determine whether the method 
of negotiating such rentals might con- 
stitute restraint of competition. In- 
formation what 
regulation existed in these fields. 


was sought as to 
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June 3, 


The next series of hearings was 
held from May 12 to May 15, 1959, at 
which questions involving the regula- 
tion of ocean marine insurance and 
the existence of competition in this 
field were considered. Another series 
of hearings was held from May 26 to 
1959, at which investigation 
was made of the state rating laws in 
the fire and casualty business, includ- 
ing the effectiveness of such laws to 
\t these hear- 
ings, witnesses for both independent 
and bureau companies and rating bu- 
reaus testified. The claim was made 
that the rating laws which were 
modeled after the so-called all-indus- 
try recommended uniform statutes 
were too restrictive in their provisions 


maintain competition. 


permitting independent filings of rates 
and deviations from bureau rates, thus 
hampering free competition. Some of 
the suggested 
changes in the rate regulatory laws, 
but all of them favored the continua- 
tion of state regulation as opposed to 


witnesses corrective 


federal regulation. 

The hearings were again resumed 
in August, 1959, at which additional 
testimony was presented with respect 
to rating and the rating laws, and rep- 
resentatives of the National Associa- 
tion of Insurance Commissioners were 
heard. At this time, permission was 
given to the Preservation of State 
Regulation Committee of the National 
Insurance Commis- 
statement 
with reference to state regulation as 
it concerned the subjects already con- 
sidered by the subcommittee. This 
statement was filed in two parts, the 
first part on October 28, 1959, cover- 


Association of 
sioners to file an over-all 


ing the history and functions of the 
National 


Commissioners, a 


Association of Insurance 
recital of its ac- 
complishments since the enactment 
of the McCarran Act, a 
with reference to the supervision of 
rates and rate making, and a state- 
ment on ocean marine insurance. The 
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second part of the statement was filed 
January 5, 1960, covering fire and cas- 
ualty insurance rate making, the situ- 
ation with reference to competition, 
an explanation of the functions of ad- 
visory organizations, and a statement 
with reference to the regulation of 
aviation insurance. In brief, the two 
statements filed by the Preservation 
of State Regulation Committee on be- 
half of the National Association of 
Insurance Commissioners demonstrated 
that the several states have with in- 
creasing effectiveness identified the 
emerging problems arising from the 
growth of the insurance business and 
at all times have kept their sights on 
the primary objectives, namely, those 
of protecting the public interest and 
encouraging reasonable competition. 
The statements cited figures to show 
that keen and increasing competition 
existed not only with respect to rates 
but also with respect to classification 
plans and new forms of insurance cov- 
erage. The material included in these 
statements fully demonstrated that 
state supervision had during the 12 
years since the passage of the McCar- 
ran Act met the challenge laid down 
by that act. These statements ven- 
tured the opinion that the insurance 
industry today meets higher tests of 
solvency, provides broader choice of 
personal and property protection at 
reasonable prices, conforms to a scru- 
pulous standard of business conduct, 
and offers more opportunity for 
healthy competition than it did 12 
years ago. State supervision has been 
strengthened by new and more com- 
prehensive statutes, improved super- 
visory techniques, increased department 
staffs and improved caliber of personnel. 


Due to the sickness of Senator 
O’Mahoney in 1959, it seemed doubt 
ful if any further hearings would be 
held in connection with this investiga- 
tion; but as the senator regained his 
health, interest in the subject was 
revived and the Senate subcommittee 
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resumed hearings on May 24, 1960, 
continuing through to May 27, 1960. 
The testimony covered the operations 
of nonadmitted alien insurers and the 
extent to which state insurance depart- 
ments are able to control their activi 
ties in this country under surplus line 
laws. The Preservation of State Reg 
ulation Committee of the NAIC re 
quested permission to file a statement 
on behalf of the NAIC on this phase 
of the investigation, if advisable. Per- 
mission was granted on the under- 
standing that the record would only 
be open for a limited time. Two In- 
surance Commissioners were invited 
to testify as individuals and not as 
representatives of NAIC. Commis 
sioner McConnell of California ap- 
peared and defended the power and 
ability of the states to deal with the 
activities of nonadmitted insurers, 
citing the action taken by California 
in liquidating the International Guar- 
anty and Insurance Company of 
Morocco, Deputy Commissioner Stern 
of New Jersey presented a statement 
on behalf of Commissioner Howell of 
that state, describing the new surplus 
line law just enacted in New Jersey 
and the difficulties leading to its pro 
posal. Several other witnesses testi 
fied, some feeling that regulation of 
nonadmitted insurers was adequate, 
some limited 


while others thought 


form of federal regulation was desirable. 


Work of NAIC 

Long before the beginning of the 
Senate investigation, the National As 
sociation of Insurance Commissioners 
has been conscious of its obligation to 
continually seek ways to improve the 
system of state regulation, and spe- 
cifically has under study the problems 
touched upon during the Senate 
hearings. 

The Accident and Health Commit 
tee of the NAIC appointed a Subcom- 


Rentals Paid at Airport 
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mittee on 


Terminals by insurance companies. 
The high cost of airport rentals to 
permit the sale of air travel insurance 
was one of the subjects discussed at 
the Senate hearing. The NAIC sub 
committee reported the results of its 
investigation of this situation at the 
June meeting of the Insurance Com 
missioners, and in that report sug 
gested four possible solutions of the 
problem. It also recommended con- 
tinued study of the subject. The Un- 
authorized Insurance Committee of 
the NAIC has under consideration the 
question of the supervision of non 
admitted and alien insurers which 
write surplus line insurance. This 
committee is studying a 
model uniform surplus line law, which 
when adopted will strengthen the au- 
thority of the Commissioners in this 
field. The problem of improved con- 
trols over nonadmitted companies is 
also under consideration by the Sub- 
committee to Study State Insurance 
Laws, which is a subcommittee of the 
Laws and Legislation Committee of 
the NAIC. This committee has un- 
der consideration three proposed bills 
providing methods to proceed against 
nonadmitted insurers by 
which they are not licensed for any 
unfair trade practices which may be 
committed in such state. 

The 


tions 


proposed 


states in 


Rates and Rating Organiza- 
Committee of the NAIC ap- 
pointed a Subcommittee to Review 
the Fire and Casualty Rating Laws. 
This subcommittee has taken under 
consideration all of the suggestions 
made at the Senate hearings with 
respect to possible improvements in 
the state rating laws, and has in addition 
held regional meetings throughout 
the country, inviting recommendations 
for revision of the state rating laws 


wherever such revisions might be 
needed. This subcommittee has 


amassed a great deal of material which 
after study will be used as the basis 
for recommended changes. 
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Subcommittee Reports 


In the meantime, a draft of the 
Senate subcommittee report limited to 
the aviation and ocean marine insur- 
ance investigations and the analysis 
of the supervisory structure in the 
the answers to the 
first questionnaire submitted by the sub- 
committee to the 


states based on 


state insurance de- 
partments was placed in the hands 
of the members of the subcommittee. 
\ second report to be prepared at a 
later date will deal with the probe of 
rates, rating bureaus, and state regu- 
lation of rates in the field of fire and 
allied lines insurance. 

The report was adopted by a ma- 
jority of the subcommittee on June 
24, 1960, and on June 30, 1960, was 
accepted by a majority of the full 
committee. Three members of the 
committee have expressed minority 
views. 

The joint minority report of Sena- 
tor Dirksen of Illinois and Senator 
Hruska of Nebraska and the separate 
minority report of Senator Wiley of 
Wisconsin will be referred to later. 

The majority report is in three parts: 
Part | with the analysis of 
Questionnaire No. 1 submitted to the 
state insurance departments; Part II, 
with aviation insurance; and Part ITI, 
with ocean marine insurance. 


deals 


Part I charges that the administra- 
tive capacity of many insurance de- 
partments is inadequate and supervision 
and control over many insurance oper- 
ations are lax and ineffectual and that 
in numerous instances state statutes 
are too weak to guarantee effective 
regulation. Among other things, it 
recommends higher qualifications for 
insurance department personnel and 
Commissioners, longer terms of office 
for Commissioners, and more oppor- 
tunities for promotion within the de- 
partments. It also recommends more 
adequate staffs and larger budgets, 
together with more adequate exam- 
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ination procedures and more strict 
supervision over mergers. 

Part ITI states that state regulation of 
both aviation insurance and air travel 
insurance has been completely ineffec- 
tive in eliminating the restrictive market 
practices discovered by the subcom- 
mittee. It alleges state insurance offi- 
cials, with limited jurisdiction, are 
unable to cope with the complex busi- 
ness conduct of the interstate and 
international aviation insurance busi- 
ness. This part of the report does not 
recommend legislative action pending 
the completion of the antitrust litiga- 
tion recently initiated by the Depart- 
ment of Justice against domestic aviation 
groups and rating bureaus but does 
recommend that if this litigation shows 
that the Justice Department is power- 
less to combat these restrictions, it 
may then be necessary for Congress 
to consider appropriate revisions of 
the laws. 

Part III alleges that the American 
Hull Syndicate is a virtual monopoly 
in the ocean marine business and its 
restrictive practices appear to have a 
close kinship to acts or agreements of 
boycott, coercion or intimidation which 
may constitute violations of the Sher- 
man Antitrust Act. The report rec 
ommends a study by the Department 
of Justice which, when the study is 
concluded, will recommend such ac- 
tion as it deems necessary, including 
the possible repeal, revision or clarifi- 
cation of Section 29 of the Merchant 
Marine Act of 1920. 


While the report does not recom 
mend any immediate changes in the 
McCarran Act, it does suggest the pos- 
sible need of the 
future if, after the states are given 
further opportunity to improve their 
systems of regulation, it is conclusively 
shown that neither the states nor the 
federal government (in view of the 
court decisions narrowing the scope 


amendments in 


of federal jurisdiction) can presently 
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prevent or reach abusive practices 
which otherwise would be construed 
as violation of the antitrust laws. 


Minority Views 

The minority views of Senator Dirk 
sen and Hruska present a 
solid defense of state regulation and 
a vigorous attack upon the proposed 
findings of the majority. Speaking 
generally, these two senators 
that a review of the hearings on the 
insurance industry fails to indicate 


Senator 


agree 


any legislative purpose which can be 
achieved by what they term as a 
superficial examination of an extremely 
complex topic. 

The two take 
issue with proposed findings of the 
majority in the following language: 


senators go on to 


“Our Government was founded on 
the premise that the states were to 
elect their officials, establish their re- 
sponsibilities, as well as their compen- 
sation without control or interference 
by the Federal Government. The ma- 
jority’s report is replete with gratu- 
itous advice to the states, which is 
completely unwarranted from testi- 
mony adduced during the course of 
these hearings. This subcommittee is 
in no position to advise any of the 
fifty states as to the tenure of those 
responsible for the supervision of in- 
surance, the method of organization 
of their insurance departments, or the 
compensation of their employees. These 
are matters solely within the jurisdic- 
tion of the several state legislatures 
and the fifty governors elected by the 
citizens of their states. 

“If there ever was a question in 
volving the issue of states’ rights, it is 
clearly presented in the majority’s re 
port. If the time ever arrives when 
the Congress adopts a system of 
imposing standards upon state govern- 
ments, the entire basis of intergovern- 
mental relations embodied in our 
Constitution will have been destroyed.” 
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Both of the senators criticize the ma- 
jority report in that its findings are 
not supported by the testimony and 
unwarranted inferences drawn 
from the evidence. The following is 
a quotation from their expressed views: 


are 


“With all charitableness this study 
must be regarded as a superficial re 
view of a complex industry. It is in 
conceivable that staff members would 
attempt to arrogate to themselves the 
judgment which has been acquired 
by those who have devoted their en 
tire careers to a study of this topic.” 

After registering a protest against 
the findings of the majority on the 
subjects of aviation, air travel and 
ocean marine insurance and the prob 
lems relating to nonadmitted 
panies and mergers, the two senators 
contend that the testimony of the 
state insurance authorities clearly 
supports the view that there is no 
regulatory vacuum, and they express 
confidence in the ability of the states 


com 


to adequately regulate the business. 
They come to the following conclusion : 


“Based on past experiences in adapt- 
ing state laws to the exemptions from 
anti-trust laws granted in public law 
15 of the 79th there is 
reason to expect that in due 
course new State legislation will make 
Federal intervention unnecessary.” 


Congress, 
every 


Senator Wiley criticizes the ma- 
jority report for its alleged efforts to 
prove a preconceived notion as to the 
superiority of federal over state in- 
surance but suggest 
that the will do well to pay 
heed to the suggestions of the ma- 
jority for improvements in the state 
regulatory machineries, to make cer 


controls, does 


states 


tain that the states be permitted to 
continue in the effective discharge of 
their duties. 


It is impossible to predict what the 
Senate subcomittee will do by the 


§ 328 U. S. 408, 90 L. Ed. 1342 (1946). 
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way of continuing this investigation. 
Counsel for the subcommittee has in- 
dicated that further hearings may be 
held on such subjects as the question 
of whether mergers tend to restrict 
competition and create economic mo- 
nopoly and the effectiveness of regu- 
lation over mail-order accident and 
health insurance companies. Senator 
O'Mahoney has announced that he 
will not time only 
will tell what effect this may have on 
the continuance of the investigation. 


seek re-election 


Supreme Court Decisions 


Since the enactment of the Mc- 
Carran Act in 1945, the United States 
Court handed down 
interpreting the 
provisions of that act and its effect 
on state regulation. Mention of these 
decisions is important here because 
of the effect they may have had and 
are presently having on the Senate 
subcommittee investigation. 


Supreme has 


several decisions 


the Mc- 
Carran Act was directly involved in 
Prudential Insurance Company of 
America v. Benjamin.®© The question 
there involved a tax imposed on Pru- 
dential and other nonresident com- 
panies by the State of South Carolina. 
No similar tax was imposed by South 
Carolina on its domestic companies. 
The claim was made that this consti- 
tuted discrimination against inter- 
state and that Congress 
had no power to give its consent to 


The constitutionality of 


commerce 


such discrimination by the enactment 
of the McCarran Act continuing the 
right of the states to regulate and tax. 
The United States Supreme Court held 
that it was the intention of Congress to 
throw the whole weight of its power 
under the Interstate Commerce Clause 
behind the tax and regulatory sys- 
tems of the states, which was a con- 
stitutional act. 
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The question of the right of the Na- 
tional Bureau of Casualty Underwriters 
to fix rates for; casualty insurance 
written by its members and subscribers 
acting under the state regulatory law 
of Arkansas was considered in North 
Little Rock Transportation Company, 
Inc. v. Casualty, Reciprocal Exchange 
et al. The Supreme Court denied 
certiorari, thus sustaining the decision 
of the United States Circuit Court of 
Appeals for the Eighth Circuit that 
this fixing of rates was not in viola- 
tion of the Sherman Act, since that 
act was inapplicable to insurance be- 
cause rate making was regulated by 
the State of Arkansas and therefore 
came within the provisions of the 
McCarran Act. The case of Miley v. 
John Hancock Mutual Life Insurance 
Company et al.” was to the same effect. 
This case involved the applicability of 
the Sherman Act to an alleged con- 
spiracy between insurance companies 
and others in restraint of trade in 
Massachusetts. The Court pointed 
out that Massachusetts had enacted a 
statute prohibiting unreasonable re- 
straints and monopolies in the insur- 
ance industry and held that when the 
acts alleged were authorized and 
regulated by state law, the Sherman 
Act did not apply.® 

In October, 1954, the Federal Trade 
Commission issued complaints against 
certain insurance companies, alleging 
that the companies were using false 
and misleading advertising in viola- 
tion of the Federal Trade Commis- 
sion Act.® This raised the question 
as to whether the Federal Trade Com- 
mission had jurisdiction in view of 
the provisions of the McCarran Act 
that after the expiration of the mora- 
torium, the Federal Trade Commis- 


* 340 U. S. 823, 95 L. Ed. 604 (1950). 

*355 U. S. 828, 2 L. Ed. 2d 41 (1956). 

*See, also, Maryland Casualty Company v. 
Cushing, 347 U. S. 409, 98 L. Ed. 806 
(1953); Wilburn Boat Company v. Fireman’s 
Fund Insurance Company, 348 U. S. 310, 99 
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sion Act would be applicable to the 
business of insurance to the extent 
that such business is not regulated by 
state law. All of the states having 
enacted laws relating to unfair methods 
of competition and unfair and decep- 
tive acts and practices in the insur- 
ance business, the courts were called 
upon to decide several cases involving 
the jurisdiction of the Federal Trade 
Commission. The first case involving 
this question was Federal Trade Com- 
mission v. National Casualty Company 
and American Hospital and Life Insur- 
ance Company.’° Here the United 
States Supreme Court held that under 
the McCarran Act, the Federal, Trade 
Commission had no j#risdictioh over 
the companies involved in those states 
which regulated under their own laws 
the unfair practices alleged. The facts 
were that both companies were licensed 
in each of the states in which they 
advertised and sold policies, and all of 
the advertising material was dis- 
tributed through local agents, neither 
company using radio, television or 
other mass means of communication. 
This case was followed by a decision 
in Federal Trade Commission v. Travel- 
ers Health Association, decided March 
28, 1960. In this case, the’Travelers 
Health Association was a,Nebraska 
corporation engaged in the*business 
of selling health insurance ahd licensed 
only in the States of Nebraska and 
Virginia. It sold no policigg through 
agents but transacted businegs,by mail 
from its office in Omaha with resi- 
dents of every state. It solicited busi- 
ness by mailing circular letters to 
prospective buyers. Its policies were 
issued directly from its home office in 
Omaha and premiums were paid and 


claims filed in that office. 


L. Ed. 337 (1955); Securities and Exchange 
Commission v. Variable Annuity Company, 
359 U. S. 65, 99 (1959). 
* 38 Stat. 719 as amended, 15 USC 44, 45. 
* 357 U. S. 560, 2 L. Ed. 2d 1540 (1958). 
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The Court held that the associa- 
tion’s interstate mail-order 
is not regulated by state law so as to 
insulate its practices in commerce 
from the regulative authority of the 
Federal Trade Commission even though 
Nebraska had a statute regulating the 
advertising practices of its domiciliary 
insurers in any state. This is because 
the state regulation relied upon to 
displace federal law is not the protec- 
tive legislation of the states whose 
citizens are targets of the advertising 
practices in question. In the opinion 
of the Court, the state regulation 
which Congress provided should oper- 
ate to displace federal law means 
regulation by -the state in which the 
deception is practiced and has its 
impact. The Court did not pass upon 
the power of the other states to regu 
late unlicensed companies but remanded 
the case to the court of appeals for 
further proceedings. The Court care- 
fully distinguished the case from the 
National Casualty case, which, it said, 
involved the effect of state laws regu- 
lating the advertising practices of in- 
surance companies which were licensed 
to do business within the states and 
which were engaged in advertising 
programs requiring 
material by local agents. 


business 


distribution of 


In a paper presented to the Annual 
Meeting of the Insurance Section of 
the American Bar Association on 
Augusée23, 1955, I took the position 
that tht States have the authority to 
regulate the practices of their domestic 
insurers, even though such regula- 
tion may extend beyond the borders of 
the state of domicile. This conclu- 
sion applied particularly to the activi- 
ties of domestic insurers initiated 
within the state of domicile but com- 
pleted outside that state, where the 


purpose of the regulation was to pro- 


tect policyholders and_ prospective 


* Published in the October, 1955 issue of 
THE INsuRANCE LAW JOURNAL. 
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policyholders no matter where they 
might reside. It was based on the 
theory that a state had a legitimate 
public interest in controlling and regu- 
lating the relationship of its insurer 
with the public of all states, and that 
such legitimate public interest was 
sufficient to support that type of ex- 
traterritorial regulation without im- 
posing a burden on interstate commerce. 
The decision in the Travelers Health 
Association case casts some doubts as 
to the soundness of this position, al- 
though the majority opinion talks 
about the regulation by one state of 
the insurance business in another 
state, while I was talking about the 
power to regulate a domestic com- 
pany as to its general practices both 


within and without the home state. 


The minority opinion in the Travel- 
ers Health case cites the 
intent of Congress in passing the 
McCarran Act as an intent not to take 
away any of the powers which the 
states had with reference to regula- 
tion of insurance prior to the South- 
Underwriters case and not to 
enlarge on such powers. It can rea- 
sonably be argued that by court decision 
the powers the states previously had 
have been limited by the Travelers 
Health Association case. The majority 
opinion saw no need to consider the 
constitutional questions which might 
arise as to the applicability of the 
Nebraska statute to misrepresenta- 
tions made to residents of other states, 
but the minority opinion expresses no 
doubt about the constitutional right 
of the State of Nebraska to police its 
own insurance company domiciliaries 
with respect to advertising sent from 
Nebraska into other states. 


Association 


Eastern 


Decisions’ Effect on Investigation 


The question now arises as to what 
effect this decision will have upon 








the declared purpose of the Senate 
Subcommittee on Antitrust and Mo- 
nopoly to investigate practices in the 
health and accident business. It is 
reasonable to suppose that now that 
the Court has decided that the Fed- 
eral Trade Commission has a measure 
of jurisdiction over the advertising 
of mail-order companies, the Senate 
subcommittee will have no further in- 
terest in this problem because federal 
regulation exists. This assumes, of 
course, that false and misleading ad- 
vertising and other unfair trade prac- 
tices covered by the Federal Trade 
Commission Act are the only facets 
of the accident and health business 
which the Senate subcommittee feels 
need attention. Outside of the query 
as to why the regulation of rates for 
accident and health insurance was ex- 
cluded from the provisions of the all- 
industry rating laws, there is no indi- 
cation that the subcommittee believes 
that there is any restraint of competi- 
tion or any monopolistic practices in 
the accident and health insurance 
business. This is a field in which 
competition is keen and no acts in 
restraint of trade seem to exist. Rates 
are not made in concert and are highly 
competitive. 

Another decision which may affect 
the investigation of the Senate Sub- 
committee on Antitrust and Monopoly 
is the decision of the District Court 
of the United States for the Southern 
District of New York Jn Re Grand 
Jury Investigation of the Aviation In- 
surance Industry. The opinion was 
handed down by United States Dis- 
trict Judge John H. Cashin April 13, 
1960. In this case, the Associated 
Aviation Underwriters and the Avia- 
tion Insurance Rating Bureau moved 
to quash grand jury subpoenas duces 
tecum served on them for the purpose 
of obtaining evidence upon which to 
base a grand jury investigation of 
possible violations of the federal anti- 
trust laws. The motion to quash was 
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made on the theory that if any such 
violations were disclosed, they would 
consist of acts by people in the in 
surance and the insurance 
business is exempt from the operation 
of the antitrust laws because of the 
provisions of the McCarran Act. 


business 


The court held that despite the fact 
that most of the contracts entered in- 
to by the Associated Aviation Under 
writers were made in New York and 
despite the fact that the rate fixing of the 
Aviation Insurance Rating Bureau is 
regulated by the State of New York, 
if unlawful conducted 
with reference to rate fixing, they will 
be practiced and have their impact in 
all states. The court said that New 
York’s assumed regulation will not 
be effective to oust the Antitrust Di 
vision of the Department of Justice 


activities are 


of its jurisdiction to investigate possi 
ble the Sherman and 
Clayton Acts under the principles ex- 
pounded in the Travelers Health As- 
sociation The court thus held 
that the federal antitrust laws were 
not completely inapplicable to the 
aviation industry and refused to quash 
the subpoenas. Here again the ques- 
tion arises as to whether the Senate 
subcommittee will consider that this 
decision establishes sufficient regula- 
tion in a federal agency to warrant 
the abandonment of its interest in the 
subject. No indication of its attitude 
has yet been made. 


violations of 


case, 


Legislation Under Consideration 
by NAIC Committee 

Prior to the decision in the Travelers 
Health Association case, the National 
Association of Insurance Commis- 
sioners appointed a committee to study 
and review state insurance laws. This 
committee was appointed in June, 
1957, and under 
several types of legislation designed 
to deal with the problem of the regu- 
One 


1960 


has consideration 


lation of mail-order companies. 


| L J — October, 


of the bills was called the Unauthorized 
Insurers False Advertising Process Act, 
which provided in substance that if 
any Commissioner that an 
unauthorized foreign or alien insurer 


believes 


is guilty of false and misleading ad- 
vertising in his state, he may give 
notice to the domiciliary Commis 
sioner and thereafter proceed against 
such company under the Unfair Trade 
Practice Act of his state, and under 
the service of process provisions of 
the act obtain jurisdiction over the 
foreign or alien insurer in the courts 
of his own filed 
with the committee demonstrating 
the constitutionality of such an 
but no action to adopt the act was 
taken by the National Association of 
Insurance Commissioners because of 
differences in views both within the 
Commissioners’ and industry ranks as 


state. Briefs were 


act, 


to the necessity for such legislation, 
in view of the feeling on the part of 
some that the domiciliary states could 
validly regulate the actvities of their 
companies beyond their borders. Since 
the Travelers Health 
cision, the industry has unanimously 
recommended to the 
the enactment of this type of legisla- 
tion. The problem is now again receiv- 
ing the consideration of an appropriate 


Association de 


Commissioners 


committee of the association, and if 
the adopts and 
mends such legislation, the states en- 
acting the law will have the tools to 
regulate violations of the Unfair Trade 
Act even by mail-order 
companies, and thus nullify the limited 
the Federal Trade 
restored to it by the 
Travelers Health Association decision. 


association recom 


Practices 


jurisdiction of 
Commission 


Summary 

(1) The hearings held by the Senate 
Subcommittee on Antitrust and Mo- 
nopoly indicate that the investigation 
of aviation insurance and ocean marine 
insurance has been completed. This 
is confirmed by the fact that the com- 
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mittee has adopted a report on this 
While the 


recommend immedi- 


phase of the investigation. 
report does not 
ate legislative action, it does allege 
that state regulation is ineffective in 
eliminating restrictive market prac- 
and recommends that if subse- 
quent litigation demonstrates that no 
branch of the federal government has 
the power to combat these restrictions, 


tice 


Congress may be forced to consider 
appropriate revision of the laws. 

(2) The hearings indicate that the 
investigation of the effectiveness of 
the state rating laws and rate regu- 
lation in the fire and casualty business 
reasonable competition 
has been completed. No report has 
yet been drafted covering this phase 
of the investigation, but the report 
already adopted claims that state super- 


to maintain 


vision is inadequate and state laws 
are ineffective. In some instances, no 
recommendations for changes in the 
McCarran Act are made; but it is 
suggested that some amendments may 
be needed if, after the states are given 
further opportunity to improve their 
system of regulation, it is demon- 
strated that abusive practices cannot 
be prevented. 

(3) The hearings covering the oper- 
of nonadmitted alien insurers 
and the power of the states to control 
their activities have presumably cov- 
ered this phase of the investigation. 
There is no way of knowing what the 
committee report will recommend, but 
it is fair to assume that the committee 
influenced in its findings by 
the National 
Insurance Commissioners to 


ations 


will be 
the 
tion of 
improve the surplus line laws of the 


efforts of Associa- 


states. 


(4) The Health 
tion case and the Grand Jury Investi- 
gation of the Aviation Industry indicate 
that the Federal Trade Commission 
Act and the Sherman Antitrust Act 
have some limited application to mail- 


651 


Travelers Associa- 








order and aviation insurance. Whether 
the committee will conclude that this 
limited jurisdiction together with 
present state regulation is adequate 
can only be determined when the 
committee makes a report. If the 
National Association of Insurance 
Commissioners succeeds in plugging 
apparent gaps in this field by state 
legislation, the subcommittee can be 
expected to take such action into 
consideration. 


(5) The subcommittee has indicated 
that it may be interested in the ques- 
tion whether mergers tend to restrict 
competition and create economic mo- 
nopoly as well as the question of the 
effectiveness of regulation of mail- 
order accident and health insurance 
companies. It is impossible to pre- 
dict at the present time whether the 
investigation will go into these fields. 


(6) The Insurance Commissioners 
of the nation, through the National 
Association of Insurance Commis- 
sioners, have demonstrated to the 
subcommittee that they have at all 
times kept their sights on the twin 
goals of protecting the public interest 
and encouraging reasonable competi- 
tion. Additionally, through its com- 
mittees, the National Association of 
Insurance Commissioners has continued 


to study the problems of state regu- 
lation including, but not limited to, 
those raised by the Senate subcom- 
mittee. In the past, the recommenda- 
tions of National Association of 
Insurance Commissioners committees 
as to changes in both state laws and 
state regulatory techniques have al- 
ways received the attention 
from individual state Commissioners 
and state legislatures. I am sure that 
future recommendations of National 
Association of Insurance Commis- 
sioners committees will also receive 
this attention. 


closest 


(7) Finally, although ultimate per- 
fection in regulation, whether it be 
federal or state, is not attainable, 
particularly of an industry as com 
plex as insurance, I say to you with 
conviction and confidence: 

(a) State supervision has discharged 
its responsibility well and capably. 

(b) Always alert to changing con- 
ditions and its own shortcomings, it 
has continuously sought and effected 
necessary and desired changes. 

(c) Future improvement in regu- 
lation techniques can be effected. 

(d) The public will best be served 
by the continuation of regulation by 


the several states. [The End] 


TRAFFIC ACCIDENTS AND PHYSICAL DISABILITIES 


Can involvement in an automobile accident be the symptom of 
a disease, and the injuries incurred the result of some pre-existing 
physical disability? The Connecticut State Health Department, in 
cooperation with the State Department of Motor Vehicles, is investi- 
gating “whether there is any relationship between physical and psy- 
chological conditions of drivers and traffic accidents.” 
25,000 volunteer drivers will be given physical and mental examina- 
tions as part of the two-year study to determine whether procedures 
used to combat other community diseases, such as typhoid and diph- 
theria, may be successful in the prevention of traffic accidents. The 
American Medical Association noted, in reporting the test, that its 
results will not be used as evidence for legal action against the 





participants. 
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The Relation of Heart Disease 
to Injury, Stress and Occupation 


By PAUL DUDLEY WHITE, M.D. 


Dr. White is president of the International Society of Cardiology 
Foundation in Boston. This article is the text of a speech which 
was given before the Section of Insurance, Negligence and Compen- 
sation Law at the August meeting of the American Bar Association. 


HIS VERY IMPORTANT TOPIC has been on the minds of 

many of us for many years and is still not completely solved— 
although we are getting steadily nearer to the answers. In the solu- 
tion of this problem, experience and common sense as well as sta- 
tistical data must count heavily. Although I do not speak officially 
for either the American Heart Association’s Committee on the Effect 
of Strain and Trauma on the Heart and Great Vessels or for the 
medical profession at large, I am quite sure that I can give you a 
fair representation of the thoughts of the majority of the cardiologists 
in this country today. However, according to the current custom, 
I must disclaim any responsibility for those statements other than 
my own, 


I do not need to dwell on the problems of workmen’s compen- 
sation in general or on the difficulties of the extensive litigation in 
the courts, with particular reference to heart cases, and still more 
particularly to coronary heart attacks. These problems are well 
known to you all. I can best present the medical and cardiological 
point of view by asking and answering, as best I can, five key questions. 


(1) Is there any proof that trauma, stress or occupation per se— 
not just physical or mental work—can cause disease in an otherwise 
healthy heart? My answer to this is that none of the common kinds 
of heart disease have been proved to have been caused by trauma, 
stress or occupation. These are in the order of the age incidence— 
congenital cardiovascular defects, rheumatic heart disease, hyper- 
tensive heart disease and coronary, or the so-called arteriosclerotic, 
heart disease. 

Trauma can, of course, injure a healthy heart, although one is 
astonished to find that the heart is a very elusive organ and is not 
often injured. Unless struck directly it escapes most injuries which 
may break ribs or perforate the chest. Although the so-called steering- 
wheel injury is undoubtedly a definite entity, it is much less common 
than used to be thought. To determine its presence one needs evidence 
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more than symptomatology. Evidence 
must be in the form of electrocardio- 
graphic proof. For this we must have 
an electrocardiogram before the in- 
jury; that is, a routine record which 
everyone should have taken anyway 
when healthy, as well as an electro- 
cardiogram after the accident. Rup- 
ture of a healthy heart wall, valve or 
aorta is rarely possible, and only, as 
a rule, by way of extraordinarily 
severe injury. Incidentally, I spend 
almost half my time nowadays in 
crossing out a diagnosis of heart dis 
ease instead of confirming it on the 
basis of wrongly or overly interpreted 
electrocardiograms, including exercise 
test records. There are many physi- 
ological effects that act on the com- 
plexes of the electrocardiogram which 
are wrongly interpreted as due to 
coronary insufficiency. Hyperventi- 
lation, epinephrine, tobacco and great 
excitement can even invert the T 
waves in the electrocardiogram tem- 
porarily to simulate heart disease. | 
myself reported such effects years ago. 

To be sure, an otherwise healthy 
heart can be disturbed by arrhythmia, 
but inasmuch as almost all persons 
show extrasystoles or premature beats 
at sometime or another in their lives, 
they cannot in themselves be con- 
sidered a disease. They are quite 
unimportant. Paroxysmal tachycar- 
dia, fibrillation, flutter or heart block 
are more important and can cause 
much annoyance or even serious symp- 
toms, but only rarely do trauma and 
stress produce the tachycardias and ex- 
traordinarily rarely, if ever, heart block. 

Most of the symptomatology after 
an accident in a healthy person or 
from any stress outside of ordinary 
occupation is due to one of three 
things. The first is local chest sore- 
ness, the second is what we call neuro- 
circulatory asthenia—that is, a group 
of symptoms related to a nervous 
heart—and the third is cardiac neurosis. 
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But, as I said at the beginning of 
my answer to this question, congeni- 
tal cardiovascular defects, rheumatic 
heart disease, hypertensive heart dis- 
ease and severe coronary atherosclero- 
for coronary heart 
disease have not, in my experience, 
ever been caused by trauma, stress or 


sis responsible 


occupation. 


(2) Can trauma, stress or occupa- 
tion cause serious effects in a person 
who already has heart disease and is 
the kind of heart disease important in 
this respect? The answer to the first 
two thirds of this question is “yes” 
in contrast to the negative answer to 
the first question, but this depends 
in major part on the severity of the 
heart disease and on the degree of the 
trauma or the 
the individual’s usual occupation it 
self, however, one should say “no” in 


stress. In case of 


answer to this question. 

There are many kinds of heart dis- 
ease, as has already been stated, but 
if the degree of any of those kinds 
of heart disease is slight, and if there 
is, despite the presence of heart dis- 
ease, a high or even moderate level 
of reserve, then a slight to moderate 
should 


trauma or stress 


If the cardiac re 


amount of 
cause no trouble. 
serve is low, however, either in its 
myocardial (heart muscle) or coro 
nary reserve, then trauma and physi 
cal or emotional stress may, but not 
necessarily must, cause serious effects. 

Similarly, even if the heart reserve is 
the 
physical or emotional stress is of high 


of fair degree and trauma or 
degree, serious effects may be induced. 
Every individual must be judged by 
himself on the basis of an experienced 
can set no 


physician’s advice. One 


rigid rules. An appraisal of the rela 
tive responsibilities of the underly 
ing heart disease and of the trauma or 
demands careful judgment. 
This has often been lacking in the past. 
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The importance of this point of 
view, which I believe is a sound one, 
indicates the need for knowledge of 
the kind and degree of pre-existing 
heart disease, but more particularly 
of the degree thereof, prior to the 
trauma, occupation. Cer- 
tainly annual examinations are very 
helpful in this respect. 


stress or 


Heart attacks of coronary nature, 
paroxysms of pulmonary edema due 
to heart muscle failure and even sud- 
den death can be precipitated by an 
adequate amount of trauma or stress 
in an individual with a considerable 
degree of underlying heart disease, 
even though the person himself is 
unaware that he has this heart 
This was pointed out by Lancisi 


dis- 
ease. 
253 years ago when he described in a 
book on sudden deaths a study of a 
number of Romans who had died sud- 
denly in that year. The study of post 
mortem findings at autopsy made it 
evident to him that the deaths were 
sudden. They were always 
superimposed on an important degree 
of disease and this we have found our 


not so 


selves through long experience. Some 
persons may be careless about report- 
ing to a doctor even though there 
may be important symptoms. Others 
don’t want to pay attention to the 
fact that they have any trouble and 
still who 
actually unaware of the disease that 


others are insensitive are 
has been in their coronary arteries or 
in their circulation for a long time. 
For this reason, post-mortem exam- 
inations are of great importance, and 
are vital in the determination of the 
relative responsibility of trauma and 
stress in the causation of death or of 
heart attacks of one kind or another. 
One does not see serious heart dis- 
ease or death occur de novo in a per- 
healthy 
perhaps in the very rarest exceptions 


son with a heart except 
which I myself have never encoun- 


tered but of which I have heard. 
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(3) Can ordinary physical or men- 
tal effort per se, without any obvious 
traumatic incident or strain, cause or 
aggravate any kind of heart disease 
or must we look for other causes? 
The answer to this question is “no” 
unless there has been an increase of 
the heart disease or disability itself, 
no matter what the kind. We must 
look for other causes which are gen- 
erally to be found in the further de- 
velopment of the cardiac involvement. 
Other causes such as infection, over- 
eating of rich diets, increase in weight, 
overindulgence in tobacco and alcohol, 
and neglect of other health habits can 
almost always clearly explain the ag- 
gravation of the heart disease, but it 
has become the habit of human nature 
in this day and age to blame hard 
that isn’t very 


work or work 


hard. 


even 


Personally, | have found through 
experience that my patients have usu- 
ally been better off carrying on their 
usual occupation than by resting at 
home and trying in some way or 
another to entertain themselves and 
while away their time in temporary or 
permanent retirement. Of 
there are occasions when it is neces- 
sary for a patient to rest at home and 
special treatment for an in- 
creasing amount of myocardial or 
coronary insufficiency, but this is not 
the rule. Time and time again my 


course, 


to have 


patients have been more free of symp- 
toms while carrying on their ordinary 
occupations in office or workshop, if 
the occupation is not too strenuous, 
than when they are away from work 
either at home or out visiting friends 
or traveling for “pleasure.” 

Four years ago in Moscow I found 
that the Russians had discovered this 
and were keeping some of their em- 
ployees on the job for a week or two 
at a time by establishing dormitories 
or “prophylactoria” in their plants so 
that these people would not be ex- 
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posed to the strain of outside factors 
at home or elsewhere which might 
precipitate an increase in blood pres- 
sure or heart attacks of one kind or 
another. 

One other point is of considerable 
interest here and that is that part of 
the treatment of my cardiac patients 
is to have them work within their 
reserve. Their occupations, whether 
clerical, educational or manual are so 
important for their health, both physi- 
cal and mental, and for their morale 
that every device should be used to 
keep them at work even though their 
reserve may be very low. I have found 
that it is worth their while to go to the 
office, factory or school from home 
by taxi and to come home in the same 
way, sparing the strain of the use of 
public transportation, which may be 
the only time of day when angina 
pectoris or much shortness of breath 
may develop. Even though the taxi 
transportation is expensive, there is 
still the great satisfaction of earning 
a salary or a wage which gives a very 
definite positive balance of their fi- 
nances and the satisfaction of being 
a useful citizen. 

(4) What are the most important 
problems at present with reference to 
the relationship of trauma, stress and 
occupation to cardiovascular diseases? 
I have already discussed a number of 
points of importance, but the outstand- 
ing problem of all is that of the precipi- 
tation or aggravation of coronary heart 
disease in the form of angina pectoris, 
coronary thrombosis with or without 
myocardial infarction, or sudden death 
as the result of work. Most of us do 
not believe in the initiation relation- 
ship except in the rarest traumatic 
cases and indeed only infrequently in 
the aggravation relationships. For 
example, most coronary attacks occur 
away from the job and not infrequently 
when at complete rest in bed at night. 
A certain uniform activity of the cir- 
culation is desirable with avoidance 
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of the sluggishnesy “during complete 
rest and the peaks of over-excitement 
or excessive physical effort as in push- 
ing an automobile out of a snowdrift. 
No course, would advise a 
person with angina pectoris or other 
evidence of coronary insufficiency or 
fatigue of the heart muscle to shovel 
snow, even though I do it myself, but 
so far as I know I have been in excel- 
lent health and have kept up a pro- 
gram of physical fitness which might 
well be followed by many others of 
my age, including doctors whose gen- 
eral health has not been protected and 


one, of 


is often not very good. In some 
cases it may be necessary to start 


with a program of gradual retraining 
but is.never too late to help one’s self 
to better health. To warn all people 
from shoveling snow simply because 
they are past the age of 40 and because a 
few have gotten into trouble is per- 
fectly ridiculous. It would be even 
more ridiculous than 
automobiles from the roads 
some people get hurt. 


banishing all 
because 


A less common but none the less 
important problem is the induction of 
pulmonary edema in the presence of 
severe mitral 
hypertension or massive pulmonary 
embolism or rupture of the aortic wall 
or the precipitation of cerebral hemor- 
These 


stenosis or of severe 


rhage or thrombosis. events 
may occur as a result of trauma or 
physical or emotional stress but occa 
sionally only coincidentally during 
the habitual occupation of the indi- 
vidual concerned, just as they might 
occur when a person is carrying on 
his daily life at home or elsewhere 
away from his place of work. Cer 
tainly, as I have already indicated, 
trauma and undue or unusual physical 
and emotional stress are to be con- 
sidered quite separately from the effect 
of the usual occupation to which one 
is habituated. 

As I said in a paper published in 
1921 and presented at the tenth an- 
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nual meeting of the National Safety 
Council in Boston, ‘There is no such 
thing as industrial heart disease with 
the rare exception of the cor pulmonale 
from the inhalation of dust.” An 
equally important observation made 
at that time was summed up in the 
first sentence of the paper namely that 
“heart disease and industry are not 
incompatible” and later on that “every 
industrial worker with heart 
is a problem within himself.” I said 
at that time also that we were inclined 
in general to shelter too much our 
young patients with heart disease. I 
can say the same thing today with 
reference to patients of all ages. Hap- 
pily we have done much more in the 
rehabilitation of our patients with 
heart disease in the last ten years than 


disease 


was ever realized possible. 


(5) What do we believe may be the 
wisest course of future action in our 
attempts to solve the difficult medico- 
legal problems that we face in the 
relationship of trauma, stress and 
occupation to heart disease? This 
problem is obviously a bilateral one, 
probably in equal parts medical and 
legal. Often too little is said about 
the legal aspects. Our Committee on 
the Effect of Strain and Trauma on the 
Heart and Great Vessels of the Amer- 
ican Heart Association has stimulated 
two researches which are still in prog- 
ress, one called “medical-pathological,” 
consisting of the relationship of heart 
attacks and heart failure and sudden 
death to industrial activities of one 
kind or another, and the other a “legal” 
research by law professors into the 
present court customs of the day. We 
hope that within the next year or two 
this committee, with the advice of 
both groups of investigators, may be 
able to make a statement which will 
best summarize the wisest course for 
all of us—doctors, lawyers, industrial 
physicians and the public at large—to 
pursue. Whether the solution will 
come through a further development 
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in health insurance, through 
adequate development of the so-called 


second injury law, by a strong ad- 


more 


visory medical group to judge cases 
before they go to court or by some 
other device we cannot yet say, but 
we hope that we shall have a worth- 
while statement to make possibly as 
soon as next year. 


Conclusion 


however, I must 
refer again to the psychological dis 
ability of cardiovascular patients 
which may be induced by medical 
customs of the day, by the solicitude 
of the family or, perhaps more than 
anything else, by the difficulties con- 
cerning disability compensation. We 
have swung in our current attitude 
and practice from the stoic philosophy 
of the Greeks to the soft and muddle- 
headed blame of hard work for many 
of our ills today. There must be found 
a middle road between these two ex- 
At the present time, some of 
that the Greek attitude, 
supported by the marvelous advances 
of medical and surgical therapy and 
preventive medicine of today, is far 


Before I close, 


tremes. 
us believe 


preferable. 


So far as the soma, that is, the body, 
is concerned, the main problem that 
faces this country today is that of 
morbidity and mortality from athero- 
sclerosis, the type of arteriosclerosis 
that produces a kind of rusting and 
blocking of the medium sized arteries 
which supply the heart muscle with 
blood, as well as the brain, the legs 
and the This 
happily, at last being recognized as 
the main problem demanding first pri 
ority in medical research. In the 
the next decade we shall 
have many more adequate answers 
as to the pathogenesis, that is, the 
cause of the development, of this in- 
sidious disease that is likely to appear 
suddenly out of the blue in a man in 


viscera. disease is, 


course of 
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his 40's and 50's. Actually it may take 
a good many years to reach the time 
of production of symptoms or of seri- 
ous signs or of death. Therefore, 
while we are trying to solve the prob- 
lems raised by the relation of heart 
disease to injury, stress and occupa- 
tion, we should spend even more time 
in our efforts to learn about athero- 
sclerosis in order to prevent it so that 
we won't have these problems to 
worry about in the future. The medi- 
cal profession, with the aid of many 
other scientists, has done a marvelous 
job in the control of the infectious 
diseases and in the diagnosis and treat- 
ment of many of the diseases of man- 


kind, but has, as yet, accomplished 
very little in the prevention of these 
maladies. An ounce of prevention is 
still worth a pound of cure, and un- 
doubtedly we must begin to establish, 
especially in the young male candi- 
dates for trouble, positive health 
habits which will delay or prevent 
atherosclerosis of an important degree, 
as soon as we find out what they 
should be. I feel very optimistic 
about this prospect. Finally, when 
we succeed in this campaign, we shall 
not need in the future to spend much, 
if any, time worrying about the prob- 
lems of the relationship of heart dis- 


ease to industry. [The End] 


THE SCOPE OF WINDSTORM COVERAGE 


deal explicitly with the confusing and 
troublesome problems of successive 
and conjoining causes, adopting which- 
ever of the divergent approaches in 
this area that is deemed most desir- 
able.**° In any event, such a clarifica- 
tion, based upon a reappraisal of past 
decisions, would enable the policy- 
holder to know exactly what coverage 
he was getting; and it would preclude 
assertions that the insurer was, by 
resisting a claim upon the interpreta- 
tion of policy language, attempting to 
escape liability for its advertised 
coverage. 

To be sure, this suggested policy 
clarification, based upon a needed re- 
appraisal of past decisions, will en- 
counter numerous difficulties. From 
a practical standpoint, insurance com- 
panies do not wish to affect the sale- 
ability of their policies by encumbering 
them with a multitude of exceptions, 
exclusions and definitions. Moreover, 
such factors as state regulation (re- 
quired administrative or legislative 
approval of policy changes), geo- 





19 Coe heading 
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Continued from page 640 
graphical differences and competition 
between companies would have to be 
overcome to obtain a clearer and 
more definitive statement of the limits 
of windstorm coverage in all juris- 
dictions.'*° 

Because of these same barriers, it 
will most certainly be time 
before any unanimity is achieved in 
regard to the windstorm 
coverage. However, this span could 
be materially lessened, and the bene- 
fits of increased good will, certainly 
of interpretation and loss settlement, 
and reduction of litigation realized 
even more immediately, if we would 
embark upon a concentrated and con- 
certed effort to define the 
windstorm coverage in terminology 
such as that envisaged by the drafts- 
men of the original New York stand- 
ard fire policy—that is, “language so 
plain that it could be understood 
without the necessity for consulting 
a lawyer or underwriter to learn what 
the latest adjudications were.” 3*! 


[The End] 


some 


scope of 


scope of 





“ See work cited at footnote 3, at p. 2002. 
' Kennedy, work cited at footnote 1. 
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Problems of Cardiac Disability 
and Death Claims 


By HAROLD F. McNIECE 


This article is an address which was presented before the Section 
of Insurance, Negligence and Compensation Law of the American Bar 
Association in Washington, D. C. The author is dean and professor 
of law at St. John’s University School of Law in New York City. 


Y RESEARCH STAFF AND I have been conducting an in- 

vestigation during the past year and a half, pursuant to a grant 
from the National Heart Institute of the United States Public Health 
Service, on the problems of cardiac disability and death claims. 


Background of Heart Study 

The basic idea for the research project, which bears the official 
title, “The Legal Basis for Awards in Cardiac Cases,” originated with 
the Committee on the Effect of Strain and Trauma of the American 
Heart Association. This committee is headed by Dr. Paul Dudley 
White. 

Dr. White’s committee, as well as many other individuals and 
groups, felt that the statutes and court decisions relating to heart 
cases were in great confusion and uncertainty, that heart claims were 
growing in number and importance, and that it was time for a com- 
plete re-examination of the law in this area. 

In this connection, I might point out, in a lighter vein, one recent 
heart case in my home state of New York. Let me warn you in 
advance, however, that this is not one of the cases which prompted 
Dr. White’s group to advocate the initiation of my study. The case 
| have in mind arose in a city in Westchester, which is the suburban 
county immediately to the north of the City of New York. On July 4 
of this year this Westchester city arranged a fireworks display in 
one of its municipal parks, which was located a short distance from 
the plaintiff's home. The thunderous noise of the display, it was con- 
tended, put plaintiff’s pet canary into a state of great fear, trembling 
and agitation. The canary began fluttering violently about the cage, 
and died the next day, allegedly of a heart attack brought on by the 
emotional stress and strain. The canary’s owner has filed a damage 
suit against the city, and, as reported by The New York Times, the 
municipal officials are “somewhat puzzled over the incident.” 

The officials of that Westchester city are not the only ones who 
are puzzled over the heart cases. The confusion is nation-wide, and 
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I believe it has been caused, in scme 
measure at least, simply by a lack of 
research into the problem on the legal 
level. 

A large amount of research work 
has been performed with respect to 
the clinical-pathological aspects of the 
relation between stress and strain and 
heart disease, but, up to the time of 
my study, practically no organized 
research had been done with respect 
to the legal aspects. Vast amounts of 
money and talent had been expended 
in an effort to determine the medical 
relationship between effort and the 
onset of symptoms of heart disease, 
but little or nothing had been done 
to determine the optimum legal pro- 
cedures and methods which should 
be used to adjudicate the legal claims 
of those who sustain heart attacks 
while on the job and elsewhere. One 
aim of my research project has been 
this research 


to correct one-sided 


pattern. 

Although the idea for the study 
originated with Dr. White’s commit- 
tee, it should be emphasized that I 
have acted as a free agent, having been 


subject to no direction or control. 


Procedures in Making Study 

The basic step in any investigation 
is, of course, finding the facts. One 
method of gathering information for 
my research project has been exten- 
sive personal interviews and confer- 
ences with knowledgeable persons and 
groups in the cardiac field. Many lead- 
ers in industrial medicine, workmen's 
compensation, and insurance law have 
been contacted, the authors of 
past studies on various aspects of the 
cardiac problem have been approached. 


and 


A second major phase of the research 
project has collecting 
published material on the subject, and 
obtaining written reports and com- 
ments from those who deal with the 
legal, medical, industrial and other 
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aspects of the cardiac problem. Effort 
has been made to contact as may as 
possible of the leading lawyers and 
other experts who might be expected 
to have special knowledge in this field. 


Communications soliciting informa- 
tion and expressions of opinion have 
been sent to all the workmen’s com- 
pensation commissions in the United 
States and to selected commissions in 
Canada, as well as to 350 of the larger 
corporations in the United States in 
such diverse fields as merchandising, 
transportation, public utility service, 
life insurance and banking. In addi 
tion, the medico-legal centers at all 
the American universities which have 
such centers have been approached, 
as have 200 insurance companies which 
operate in the workmen’s compensa- 
tion field, a number of labor unions 
A re 
markably large percentage of these 
elicited and 


and several federal agencies. 
inquiries have replies, 
many of those answering did inde- 
pendent research or at least reviewed 
their own files before formulating re 
sponses. The study has thus been 
assisted by thousands of man-hours 


of expert labor on a voluntary basis. 


A third step in the investigation has 
been the preparation of an analysis 
and evaluation of current law and 
practice with respect to the processing 
of cardiac claims. This analysis, which 
is still going on, is being made on a 
state-by-state basis. Members of my 
research team and I collate and an 
alyze the statutes, the decisional law, 
and, so far as possible, the practices 
of each state. We then mark uncer 
tain areas for more intensive investi 
prepare comments and 
criticisms. This phase of the study 
is the most important and also the 


gation, and 


most time-consuming, since a great 
volume of statutory law and litigation 
in 50 states has to be examined. 
After a draft of the analysis of the 
law in a particular state has been 
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completed by the research team, we 
submit it for critical scrutiny to per- 
sons having special familiarity with 
the situation in the state in question. 
The general procedure is to send the 
draft to the workmen's compensation 
commission of the state, to the gov 
ernor’s office, to a prominent attorney 
identified with heart cases as a claim- 
ant’s representative, and to a promi 
nent attorney identified with heart 
cases from the side of the insurance 
carrier. After the comments of these 
persons have been received, the draft 
is revised to the extent deemed neces- 
sary. These comments are usually of 
great value. As would be expected, 
persons intimately familiar with the 
practice in a particular state can pro- 
vide insights which cannot be derived 
from a mere examination of the pub 
lished decisions, and can correct mis 
conceptions which might flow from 
the without a 
knowledge of the practical operations 
of the law in the state. 


analyzing decisions 


Incidentally, at this only 
about half of our drafts of state law 


stage, 


have been reviewed by the experts 
in the various Thus, as to 
many states, the report has not yet 


states. 


been fully processed. I know you will 
forgive me, therefore, if I make what 
may appear to be an oversimplified 


generalization with respect to your 
home state. 
The final step in the study—which 


we will begin after revising the vari 
ous state drafts in the light of the 
comments by the experts in each state 
will be a review of the state drafts 
with the purpose of determining the 
state of the law in the country at 
large, and the preparation of a report 
setting forth the over-all national 
picture, with any conclusions or recom- 
mendations deemed to be appropriate. 


As you can see, the study is still 
far from complete. I am, therefore, 
not in a position at this time to state 
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What I would 
like to do, however, is to discuss a 
few aspects of the study which may 
be of some interest. 


definitive conclusions. 


Principal Factors in Decision 
of Cardiac Compensation Case 


If there is one point which emerges 
with great clarity from my study, it 
is the difference in the decisions in 
cardiac cases even where the facts are 
similar or virtually identical. It is this 
variation in decision, incidentally, which 
perplexes many people in the medical 
profession, 

The divergence is not so puzzling, 
however, if one sits down and care- 
fully analyzes the principal factors 
which into the f 
cardiac compensation case. Selecting 


enter decision of a 
such factors is, of course, not an easy 
thing to do. However, based upon 
our reading and analysis of almost all 
of the reported judicial decisions in 
the cardiac field, my staff and I have 
come to the conclusion that there is 
a group of principal variables which, 
dependent upon how they combine 
in a particular case, will be largely 
determinative of its outcome. It should 
that all 
of the variables to which I will here 
after refer are necessarily restricted 


not be assumed, ot course, 


to heart cases. Some of them are ap 
plicable to all types of compensation 
cases, and even to other areas of the 
\s will hereafter appear, how- 
ever, they do have peculiar application 
to the cardiac in view of the 
large number of death cases litigated. 


law. 
area in 


To illustrate what I have in mind, 
let me put to you the hypothetical 
case of an employee, Mr. X, 
the course of 
lifted a 100-pound sack of flour at 
the mill where he was employed. 
Weakness and shortness of breath 
followed the lifting, as did some chest 
discomfort. Late that evening he died 
of a cardiac involvement. Is Mrs. X, 
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who, in 


his morning’s work, 








the widow, entitled to compensation 
benefits ? 


Language of Compensation Statute. 
—At first glance, it might be assumed 
that the rights of Mrs. X would turn 
simply on the provisions of the com- 
pensation statute in the state where 
the incident happened. However, is 
the statute framed to cover all “per- 
sonal injuries” arising out of employ- 
ment or is an “accidental 
required ? 


policy” 


Upon closer analysis it becomes 
clear that the outcome of a cardiac 
claim cannot be gauged accurately by 
the use of such a simple common 
denominator as the wording of the 
compensation statute. Although the 
language of the statute will be of 
some importance, the construction given 
to the relevant sections by the courts 
of the state will be of much greater 
significance. 


Interpretations of Courts: Usual 
and Unusual Strain Rules.—The ap- 
proach of the courts, in applying a 
compensation statute to heart cases, 
varies a great deal from state to state, 
although it is possible to put states 
with similar approaches into general 
categories. These varying approaches 
have produced different judicial at- 
titudes with respect to many ques- 
tions, as, for example, the question 
whether the strain of a workman’s 
normal duties will support a com- 
pensation award when he suffers a 
cardiac disability following the per- 
formance of such duties. 


While it is somewhat of an over- 
simplification, it may be said that, in 
general, there are two basic judicial 
approaches to this question—the “usual 
strain” rule, and its opposite, the “un- 
usual strain” rule. The “usual strain” 
rule will support a compensation award 

*Kehoe v. London Guarantee & Accident 


Insurance Company, 303 N. Y. 973, 106 N. E. 
2d 59 (1952). 
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even though the cardiac incident fol- 
lowed performance of the employee's 
regular duties, while the 
strain” rule will require something 
over and above those normal duties. 


“unusual 


\n interesting point to be noted is 
that the rule and the 
“unusual both doc 
which themselves 


strain” 
rule 


courts 


“usual 

strain” 
the 
have worked out, and have no special 


are 
trines 


relation to the wording of the par 
ticular statute. The 
compensation acts of Tennessee and 


compensation 


Missouri, for instance, are both phrased 
in terms of an injury by accident 
being compensable. 
struing its statute, Missouri has ruled 
that “unusual” 
whereas Tennessee, interpreting the 


However, con- 


strain is necessary, 
similar wording of its law, has held 
that 
vided, of course, that a causal connec 
tion between the strain and the cardiac 
incident is established. 


“usual” strain will suffice, pro 


There are, moreover, variables within 
variables. The courts of the various 
states not only differ in their views 
as to whether “usual” or “unusual” 
strain is the criterion to be applied, 
but also in the meanings they give 
to “usual” and “unusual” strain. The 
result is that, even if state A and state 
B have identical compensation stat 
utes, and even if the courts of both 
have embraced the “unusual strain” 
rule, the decisions actually arrived at 
in each state may be quite different. 
State A may feel that any strain over 
and above that required in sedentary 
tasks qualifies as “unusual,’” whereas 
state B may regard nothing short of 
a Herculean effort or calamity as 
“unusual.” Thus, in a New York 
case, the exertion of using the sub- 
way stairs while carrying a brief case 
was held to be unusual strain, while 
in North Carolina much heavier exer 
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tion was held to be usual and insuth- 
cient. In the North Carolina 
| have in mind, a fire chief pulled 700 
feet of heavy hose out of a fire truck, 
ran through a building up to the attic, 
and assisted other firemen in pulling a 
hose through a window. A heart at 
tack occurring immediately thereafter 
was held to be noncompensable, the 
strain being regarded as usual. 


case ° 


Still other can be 
found within the unusual strain rule. 


In some states, for instance, the rule 


subcategories 


is apphed on an occupational or trade 
rather than on an _ individual 
that is, some jurisdictions look 
to what is unusual for mill 


basis 
basis 
workers 
or truck drivers as a class, whereas 
others focus on the question of whether 
the strain the par- 
ticular mill worker or the particular 


was unusual for 
truck driver in question. Pennsyl- 
would be the 
jurisdictions leaning towards the oc 
cupational approach, while Maryland 


vania illustrative of 


is typical of the states emphasizing 
the individual claimant’s status. 
Again, some jurisdictions, like New 
York and Puerto 
usual strain rule 


Rico, have an un 
but hold it to be 
satisfied where the act in question is 
at all strenuous, even though it is 
normal for the employment and the 
particular employee. 

[It is apparent, therefore, that the 
chances of our hypothetical widow, 
Mrs. X, of recovering for her husband’s 
death, will be much affected by the 
decisional gloss which the courts have 
placed upon the general language of 
the statute applicable to her case. 


and 
Once 


Impartial Medical Panels 
Standardized Medical Criteria. 
the widow’s claim reaches the hear- 
ing stage, several other variables will 
come into play, depending again on 
the particular jurisdiction involved. 


* Neely v. City of Statesville, 212 N. C. 
365, 193 S. E. 664 (1937). 
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In some states, the medical aspects 
of the claim will be sub- 
mitted to an impartial physician ap- 
pointed by the workmen’s compensation 


widow's 


commission or even to a panel of im- 
partial physicians. In many other 
states the employment of such neutral 
physicians is not authorized, or, if 
the authority to employ them exists, 
they are not used as a matter of prac- 
tice. Particularly if there is a sharp 
conflict in the testimony of the medi- 


Mrs. X 
and those produced by the insurance 


cal witnesses produced by 


carrier—and there usually is such a 
conflict—the decision in the case may 
well turn on the report or the testi- 
mony of the impartial physician or 
panel in a state where such an im 


partial system exists. On the other 
hand, in jurisdictions not utilizing 


such a system, the compensation com- 
mission will have to decide the case, 
as best it can, by choosing between 
the conflicting testimony of the medi- 
cal experts presented by the parties. 


The claim of Mrs. X may also be 
affected by the use of standardized 
medical criteria applicable to cardiac 
cases, such as fixed time limitations 
for the appearance of symptoms. While 
the use of standardized medical cri- 
teria is relatively new and experimental, 
Mrs. X would be confronted with 
such criteria in Utah and Washington. 
Both of these states, with the aid of 
medical advice from their local heart 


associations, have established mini 
mum medical criteria for use in the 
processing of cardiac claims, and a 


number of other states are looking 


into the possibility of doing SO. 


If a claim does not measure up to 
the criteria, the claimant is not auto- 
matically ruled out, but his chances 
If the claim 
does fit within the criteria, the pros- 
pects of a successful outcome for the 


of success are minimal. 
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claimant are materially enhanced. If 
the claim of Mrs. X arises in a juris- 
diction which has not adopted mini- 
mum criteria, the benefit or detriment 
of such standards would, of course, 
not be a consideration in her case. 


Autopsies.—Another medical 
sideration which may have a material 
impact on the claim filed by Mrs. X 
is the over-all policy of the jurisdic- 
tion with respect to the holding of 
autopsies in 


con- 


compensation cases. 
In state A, autopsies may seldom, 
if ever, be used, where as state B may 
have a uniform practice of paying 
great heed to autopsies in cardiac cases. 
As a consequence, state A may treat 
the claim of Mrs. X as simply falling 
within the generic category of “heart 
attack” cases, whereas state B, forti- 
fied with the detailed information 
flowing from the autopsy, may deal 
with the case on the basis that it is 
one specific kind of heart case such 
as a fresh or an old coronary occlu- 
sion with an old or a fresh myocardial 
infarction. 
are seldom or never used, the medical 
evidence and the opinions of the courts 
tend towards vague general discussions, 


In states where autopsies 


whereas, in states where autopsies are 
regularly employed, the medical evi 
dence and the opinions direct them- 
selves specifically to a particular kind 
of heart disease and causative 
factors. This is, of course, not sur 
prising. A properly conducted autopsy 
sheds a good deal of light on such 
matters the decedent’s state of 
general health, the presence or ab- 
sence of prior cardiac disease, the de- 
gree of coronary arteriosclerosis, and 
the presence and age of any acute oc 
clusion of the coronary artery or in 
farction of the myocardium. 


its 


as 


At this point in my study I am 
unable to whether the attitude 
of a state towards the use of autopsies 


say 


* Palermo v. Samuel Gallucci & Sons, Inc., 
5 N. Y. 2d 592, 158 N. E. 2d 834 (1959). 
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bears any relation to the number of 
cardiac cases in which claimants are 
successful. While it might be sup 
posed that a claimant would find it 
more difficult to succeed in a 
where an autopsy report is presented 
against him, this is not necessarily 
so. Thus, in a recent New York case 
the court upheld an award made by 
the compensation board despite a cor- 


case 


oner’s testimony that an autopsy was 
not possibly susceptible of the con 
clusion that a particular accident pre- 
cipitated a coronary attack. On the 
other hand, some states seem to treat 
autopsy findings as virtually incon 
trovertible. It seems fair to say, how- 
ever, that in states where autopsies 
are widely used, the battle of causal 
relation is fought on a more intel 
ligent plane. 


The use of autopsies in cardiac 
cases in a given state seems to depend 


upon a complex of factors. These 
include the presence or absence of a 
statute specifically authorizing the 
of compensation 
cases and the pressure or lack of pres 


use autopsies in 
sure by attorneys for their use. The 
conservatism of the bar and its ten 
dency to proceed only in paths which 
have been well worn by prior use is 
evident. In states where autopsies 
have not been used in the past, there 
seems to reluctance to 
for their use today. 


be a argue 


Death Certificates and Coroner's 
Findings.—The view which a 
takes as to the significance of death 
certificates may materially affect the 
The same 


state 


outcome of a cardiac case. 
is true as to the attitude of the state 
on testimony given by a coroner or 
medical examiner. 

In jurisdictions such as Missouri, 
New Jersey and Ohio, a statute de 
clares that death certificates are prima 
facie evidence of the facts contained 
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therein. This means that the cause 
of death, as stated in the certificate, 
is established prima facie merely by 
the introduction into evidence of the 
death certificate. A number of other 
states treat the certificate as evidence 
only of the fact of death and not its 
cause. As would be expected, in some 
of the states which treat the certificate 
as prima facie evidence of the cause 
of death, the findings recited in the 
certificate appear to play a significant 
role in the ultimate decision. On the 
other hand, in many states, the opin- 
ions make no mention at all of death 
certificates, and in still others scant 
weight is given to them and they are 
easily discredited by medical opinion 
adduced at the hearing. 

A similar lack of uniformity in ap 
proach has been observed on the ques 
tion of the admissibility of, and the 
weight to be attached to, the reports 
or testimony of the medical examiner 
or coroner. Many states flatly exclude 
such reports as inadmissible hearsay, 
others admit the reports as evidence, 
and in still others, official 
often appears as a medical witness. 


such an 


Preference for Specialist or Treat- 
ing Doctor.—Certain jurisdictions seem 
to have a predisposition to give greater 
weight to the testimony of a certain 
class of physicians, such as the cardiac 
specialist or the physician who act 
ually treated the patient. By a predis 
position, I mean that the courts in 
such jurisdiction start off 
with an assumption, sometimes ex 
plicit but often tacit, that the expert 
of the particular preferred class is 
the witness to whom deference should 
be given. 


seem to 


Presumptions.— The 
absence of presumptions is a factor 
which may have an important effect 
upon the determination of the claim 
filed by Mrs. X. The courts of many 
states will presume, prima facie, that 
the death of a workman arose out of 


presence or 
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his employment when he is found 
dead at a place where the duties of 
the employment reasonably required 
him to be. Thus, if a workman dies 
of a cardiac ailment within the time 
and space limits of his employment, 
and evidence as to the 
actual facts surrounding his death, 
his widow may nonetheless be able to 
recover upon the strength of the pre- 
sumption. 


there is no 


Mississippi, Missouri and many 
other states have such a presumption 
by case law, and Massachusetts has 
it by virtue of an express provision 
of its compensation act. 

\lthough this presumption is re- 
buttable, it may be of great help to a 
case. Indeed, 
treat the pre- 
sumption as evidence to be weighed 
on the claimant’s against the 
proof adduced by the insurance car- 
rier. 


cardiac 
seem to 


claimant in a 
some states 
side 


>y the same token, in a state 
which does not have the presumption, 
its absence may play a major part in 
the denial of a claim in a case where 
a workman dies on the job of an 
unwitnessed heart attack. In such 
unwitnessed cases it is often impos- 
sible, absent a presumption, to show 
the necessary nexus between the em- 
ployment and the cardiac incident. 
The presence of presumptions does 
not, of course, always benefit a claim- 
ant. Thus, some states appear, by 
case law, to have developed what al- 
most amounts to a presumption that 
a heart attack is due to the natural 
progress of disease and does not arise 
out of employment. Expressions of 
this nature can be found in the opin- 
ions in New Jersey and North Caro- 
lina. Other jurisdictions seem to reach 
somewhat the same result by a kind 
of judicial notice—that is, the courts 
in such jurisdictions reinforce decisions 
wherein compensation is denied by 
citing, as if to take judical notice, the 
fact that heart disease is the nation’s 
number one health problem. The im- 
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plication of such statements is, pre- 
sumably, that the death or disability 
occurred by virtue of an ordinary 
disease process rather than because of 
employment. 


On the other hand, in some states 
the claimant has benefited from a sort 
of res ipsa loquitur doctrine in cases 
showing a fact pattern of prior good 
health or prior good work record, a 
work-connected incident, and an im- 
mediate decline in health culminating 
in a cardiac death or disability. Such 
a pattern has been held to “bespeak 
causality,” that is, the progression of 
events was such that a causal relation 
between the work and the cardiac 
incident could be inferred even with- 
out medical testimony on the point. 
Such decisions have been rendered in 
Pennsylvania and elsewhere. 

It can readily be seen, therefore, 
that the outcome of a cardiac claim 
may depend, in large measure, upon 
what presumptions, or judicial atti- 
tudes akin to presumptions, prevail in 
the forum where the claim is litigated. 
These presumptions or attitudes run 
from one end of the scale to the other 

from the presumption that a cardiac 
disability was caused by the employ- 
ment to the presumption that it was 
the natural result of an underlying 
pathology. 


Attitude of Reviewing Court.—Ju- 
dicially-created presumptions consti- 
tute one reflection of the attitude of 
the reviewing courts in cardiac cases. 
The presence or absence of such pre- 
sumptions, and the effect given to 
them, are likely to constitute a good 
index of the philosophy in cardiac 
the 
particular jurisdiction. 


cases of reviewing court of a 

There are, however, other factors 
in the process of court review which 
have significance as well. One of these 
factors is the general approach of 
the court towards judicial review of 
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administrative determinations in com 


pensation cases. 


The theoretical formula regulating 
the scope of judicial review does not 
vary much from state to state. While 
the verbalization of the formula may 
differ somewhat, it 
about the same test in all jurisdic 
tions: Is the determination supported 
by substantial evidence? However, in 
the application of this test there is 
considerable from state to 
state. 


comes down to 


variation 


Most courts typically dispose of an 
appeal in a cardiac case by holding, 
in a brief opinion, that the determina 
tion of the compensation commission 
was supported by substantial evidence. 
On the other hand, the opinions in 
some states habitually contain large 
extracts from the medical testimony 
presented before the commission—al 
most as if the court felt compelled to 
prove to the skeptical that the record 
did in fact contain the requisite sub 
stantial evidence to support the deter 
mination. A few of the courts which 
use this approach seem to go beyond 
the traditional and 
actually weigh the medical testimony. 
It is not unusual in such 
see the administrative determination 
reversed and a claim dismissed, par 
ticularly where the medical testimony 
was couched in terms of a “possibility” 
rather than a “probability” of causal 
connection. 


scope of review 


states to 


In addition to these differences in 
judicial attitudes in passing on the 
facts, there is quite a divergence in 
view in approaching the law in cardiac 
cases. In some jurisdictions, the legal 
questions are treated simply and sum 
marily and seem virtually to merge 
into the over-all factual question of 
whether the work caused the cardiac 
involvement. In many states, how 
ever, the opinions are replete with 
discussions of legalistic issues of a 


highly technical nature, such as whether 
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the commission correctly construed 
the basic liability section of the com 
pensation statute, whether it correctly 
applied the “unusual rule or 
the “usual strain” 
may be, whether an accidental cause 
is required or only an accidental re 
sult, forth. 
which have exalted the significance 


strain” 
rule, as the case 


and so In jurisdictions 
of such inquiries, the courts are con- 
cerned with statutory 
interpretation in almost every decision. 


questi ms of 


Those who are intimately familiar 
with the problems in heart cases can 
doubtless add other factors to my list 
of the variables which act and inter- 
act to produce the decision in a work 
men’s compensation We 
probably all agree, however, that it 


case. can 


is of great importance to segregate 
these variables so that intelligent an- 


alysis can be made of each. There 
has been far too much generalizing 
about the heart cases and too little 


examination into the specific factors 
which combine to produce the deci 
sions in such cases. 


Of course, listing the variables and 
seeing how they operate in each state 
is only the beginning. The job which 
lies ahead of the study is to try to 
come up with some useful suggestions 
and recommendations for dealing with 
these variables in the interest of im 
proving the decision-making process 
in a manner which will be just to all 
parties concerned. 


Interplay of Compensation Decisions 
with Other Areas of Law 


The emphasis which I have given 
to the intricacies involved in the pro 
cessing of cardiac claims in the com 
pensation area should not be taken as 
an indication that the law of work 
men’s compensation has a monopoly 
on the legal questions surrounding 
incidents. On the 


cardiac contrary, 


‘French v. Rishell, 40 Cal. 2d 477, 254 P 
2d 26 (1953). 


Cardiac Disability 





while workmen’s compensation is un- 
doubtedly the most significant area 
the cardiac battle is 
waged, it is by no means the only one. 


where being 


\s a matter of practical limitation, 
in order to avoid dissipating our ener 
gies over too broad a field, my staff 
and I have concentrated largely upon 
workmen’s compensation. Neverthe- 
less, we are also investigating, on a 
less intensive basis, the ramifications 
of the cardiac question in such areas 
law negligence, Federal 
Liability Act, Longshore- 
and Harbor Workers’ Act, ac- 
cident insurance, life insurance, and 
public and private pensions. In these 
have found problems of 
statutory interpretation, common law 
which 


as common 
[X:mployers’ 
men 


helds we 


negligence and contract law 
are unrelated to the law of workmen’s 
compensation. However, in view of 
the fact that cardiac cases in the com- 
pensation field have been litigated in 
much larger numbers than anywhere 
else, it is not surprising that we have 
also found compensation decisions influ- 
encing other areas of the law; that is, 
there is a discernible tendency for 
lawyers and judges to apply the cardiac 
decisions in the compensation field to 
cardiac cases arising in entirely differ- 
ent legal environments. The question 
of the desirability of such interplay is 
one of the issues which the courts are 
just now beginning to face. 


Illustrative of what I have in mind 
is the emerging interchange between 
cardiac cases in the compensation field 
several 
states the question has already arisen 
as to whether the law as evolved in 
compensation cases should have any 


with pension law cases. In 


bearing on the ultimate decision in a 
pension case growing out of a cardiac 
incident. For example, in a case decided 
in California,‘ the widow of a fireman 
sought a mandamus directing the trus- 
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tees of a pension system to award her 
the special benefits which were pay- 
able when an employee died as the 
result of his work. The widow had 
previously recovered benefits under 
the workmen’s compensation law on 
the that her husband’s fatal 
heart attack was work-connected. The 
pension board argued that the prior 
award was not res judicata in the pen- 
sion litigation. The board pointed out 
that, under the compensation statute, 
it was presumed, in the absence of 
contrary evidence, that heart trouble 
which manifested itself during a fire- 
man’s employment was caused by 
such employment, but that the pre- 
sumption had no application to a 
pension claim. Despite this difference 
in the burden of proof, the California 
Supreme Court ruled in favor of the 
widow on the theory of res judicata. 


basis 


A less striking but still important 
interplay between compensation law 
and pension law is evident in Massa- 
chusetts. The prevailing view in 
Massachusetts was that the word 
“accident,” as used in a public retire- 
ment plan, had a narrower meaning 
than the term “personal injury” as 
used in the workmen’s compensation 
act. However, in a case decided about 
two years ago,’ the Supreme Judicial 
Court ruled that an 
the pension statute substituting the 


amendment to 


phrase “personal injury” in place of 
the word “accident” had extended the 
coverage of the pension law. Relying 
in part upon the broad meaning given 
to the term “personal injury” by the 
compensation decisions in Massachu- 
setts, the court held that a heart at- 
tack suffered by a city engineer the 
day after an argument at work was a 
“personal injury” within the intend- 
ment of the pension legislation. This 
was true even though the engineer 


* Baruffaldi v. 
peal Board, 337 Mass. 495, 150 N. E. 2d 269 
(1958). 
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Contributory Retirement Ap- 


had a history of heart disease and had 


been advised to avoid excitement. 


The courts are not all in agreement, 
however, in equating compensation law 
[Ilustra- 
tive of a different approach is a recent 
New York decision ® wherein a claim 
was filed against the Comptroller of 
New York State in his capacity as head 
of the state employees retirement sys- 
tem. A 59-year-old forest ranger had 


and pension law terminology. 


suffered a mild cardiac insufficiency, 
followed by a myocardial infarction 


which hospitalized him for several 
weeks. Thereafter he returned to his 
usual duties. Approximately a year 


after 
| lis 


widow applied for benefits under a 


later, he and died 


fighting a fire on a steep hill. 


collapsed 


statute providing for an “accidental 
death upon the 
member of the retirement system “as 
the natural and proximate result of an 
accident sustained in the performance 
of duty.” 

The 


forest 


benefit” death of a 


that the 
coronary 


found 
from a 


comptroller 
ranger died 
occulsion secondary to a pre-existing 
condition of coronary arteriosclerosis 
and myocardial infarction, and that 
his death was “precipitated” by his 
fire fighting activities. Nevertheless, 
the comptroller ruled that the case 
did not constitute a compensable ac 
cident within the meaning of the re 
tirement law. The New York Court 
of Appeals affirmed his determination. 
In that court’s view, the comptroller 
was not compelled to follow contrary 
decisions which had been reached on 
the workmen’s 


similar facts under 


compensation law. 

Stressing the different social phil- 
osophy underlying retirement and com 
pensation laws, the New York court 
commented : 

(Continued on page 681) 


N 


*Croshier v. Levitt, 5 N. Y. 2d 259, 15 
N. E. 2d 486 (1959). 


1L J — October, 1960 


The $2,500 Limitation 
on Administrative Settlements 


Under the Federal Tort Claims Act 


By Col. ROBERT M. WILLIAMS 


This paper was read to the Insurance, Negligence and Compensation Law 
Section, American Bar Association, at the ABA’s Eighty-third Annual 
Meeting, held in Washington, D. C., this summer. The author is Chief, 
Claims Division, Judge Advocate General Corps, Department of the Army. 


HE ARMY has a special and continuing interest in the admin 

istrative settlement of claims under the Federal Tort Claims Act.’ 
Its operations extend throughout the nation, and its activities affect 
the lives and property of all the citizens. The army has long recog 
nized that the prompt settlement of army-generated tort claims is 
essential to accomplishment of its mission. If the public is provided 
prompt compensation for losses suffered because of the negligence or 
other wrongs of its personnel, the army receives a corresponding 
benefit in the form of a favorable public attitude toward continuation 
of its essential military functions. 

The army's experience over the 14 years since the Federal Tort 
Claims Act became law has clearly demonstrated that numerous 
advantages result for both the claimant and the government through 
the administrative settlement of claims. At the same time, this 
experience has shown that the benefits received have been unneces 
sarily limited by two factors. First, there is a seeming reluctance of 
members of the bar to employ the administrative procedures of the 
act and to resort, instead, to court action. Second, the monetary lim 
tation imposed on administrative settlement is inappropriately low. 
\lthough this limitation was recently raised by the Eighty-sixth 
Congress from $1,000 to $2,500, it still remains unrealistic. 

We believe that attorneys have reason to employ the administra 
tive process whenever possible, for it provides simple, speedy settle 
ments of professional quality. We believe, further, that the limitation 
on administrative settlement should be raised from $2,500 to $5,000. 
These conclusions are believed justified by the following brief con 
sideration of the procedural steps in the settlement of a claim, the 
requirements imposed upon a claimant and his attorney, the manner 
of adjudication of the merits of a claim, and the effect of the maximum 
limitation of $2,500. 


*28 USC 2671-2680 (1958). 


Limitation on Administrative Settlements 669 








Procedures 


Though the Federal Tort Claims 
Act specifically provides for the ad- 
ministrative adjustment of claims, it 
does not provide the details by which 
the adjustments shall be made. The 
head of each federal agency provides 
the procedures by which he will “con- 
sider, ascertain, adjust, determine and 
settle” * the claims which his agency 
generates. The procedures must 
conform to the statutory provisions 
relating to the submission and with- 
drawal of a claim, the basis of liability 
of the United States, and the provi- 
sions for conclusiveness of an admin- 
istrative determination and award 
which is accepted by a claimant. The 
manner in which the army settles 
claims generated by its activities is 
one example of the type of procedures 
established by all federal agencies. 
The outstanding feature of the process 
is its simplicity. 


The administrative procedures pre- 
scribed for the claimant who has suf- 
fered a loss through the negligence 
or other wrongful act of army personnel 
are contained in Army Regulations 
25-20 and 25-30. The requirements 
are simplicity itself. The claimant 
need only provide the information re- 
quired by Bureau of the Budget 
Standard Form 95 and file it with the 
claims officer at the nearest military 
installation. 


The absence of a requirement for 
filing of the claim with a specified 
claims officer in a specific location is 
characteristic of the simplicity of the 
process. The claims officer of the 
nearest military installation will fur- 
nish forms on request and receive any 
claim submitted. 
at his station, he will investigate the 
circumstances and forward the claim 
for adjudication. If it arose at a dis- 


If the claim arose 


* 28 USC 2672 (1958). 
24 Federal Register 


amending 32 CFR 536 
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8676-8679 (1959), 
(1959), AR 25-20; 


tant location, he will forward it to the 
proper command where the investiga- 
tion and adjudication will be made. 


Where complicated issues of fact 
or law are involved, the claimant may 
the assistance of an attorney. 
A working knowledge of the Federal 
Tort Claims Act will enable the attor- 
ney to recognize these issues and pre- 


seek 


sent a properly documented claim. 
Ordinarily a showing of the following 
suffices: (1) a loss was caused, (2) by 
a member of the army establishment, 
acting within the scope of his em- 
ployment, (3) the act causing the loss 
was negligent or wrongful according 
to the law of the place where the 
incident occurred and (4) demand for 
compensation is made for an amount 
within the prescribed limitation 
ently $2,500. An administrative claim 
filed in excess of this amount may not 
be considered. 


pres- 


Great flexibility of procedure is en- 
joyed by a claimant under the admin- 
istrative settlement provisions of the 
act. The submission of a claim does 
not bind the claimant either to await 
the full processing of the claim or to 
accept any award which may be of 
The claim may be withdrawn 
from consideration upon 15 days’ 
written notice. Thereafter the claim- 
ant is free to bring suit against the 
United States in the district court. 
If a claimant is unwilling to accept 
an award tendered or if his claim is 
disapproved, he may bring suit in the 
district court. A claimant not 
hesitate to file administratively for 
fear that administrative delays will 
extend beyond the two-year period 
of limitations, for he has six months 
the date of the 
claim or from the date of mailing of 


fered. 


need 


from withdrawal of 


notice by the agency concerned of 


final disposition of the claim in which 


amending 32 CFR 536.29 (1959), AR 25-30. 
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to bring suit. However, in any sub- 
sequent suit based on the same facts, 
a claimant is bound to the amount 
of his administrative claim. 


The few administrative require- 
ments imposed upon the claimant and 
his attorney sharply with 
the complex procedures required for 
the initiation and prosecution to judg- 
ment or compromise of a suit against 
the United States. The attorney’s fee 
permitted in administrative 
ments of $500 or more is 10 per cent; 
the fee in judicial actions is 20 per 
cent. It is an understatement to 
assert that the additional 10 per cent 
fee is no measure of the difference in 
time and effort required by the two 
procedures. 


contrast 


set tl e- 


Adjudication 

The adjudication of claims by the 
army is in the hands of lawyers. It 
is the function of a world-wide claims 
organization made up _ of 
trained personnel under the super 
vision of the Judge Advocate General 
of the Army. This organization is 
superimposed upon the existing com 
mand structure of the army, and its 
personnel are members of the units 
they serve. In the accomplishment 
of the settlement of 
claims, however, they are linked by 


legally 


administrative 


direct channels of communication and 
act under the exclusive direction of 
the Judge Advocate The 
budgeting for amounts required in 
the settlement of claims, the stand 
ards of training of claims personnel, 
the selection and assignment of judge 
authorities, 


General. 


advocates as approving 
the professional standards and policies 
governing adjudication, and the re- 
view of all settlements for conform- 
ance with the applicable statutes and 
court decisions are accomplished with- 
in this organization. The Chief of the 


Claims Division in the Office of The 


*28 USC 2678 (1958). 
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to accept. 


Judge Advocate General heads up the 
world-wide claims organization and 
assures that the adjudication function 
is accomplished in accordance with 
legal requirements, professional stand- 
ards, and administrative policies of 
The Judge Advocate General and the 
Secretary of the Army. 

The Secretary of the Army has 
delegated the power to approve tort 
claims to every command in which 
there is a judge advocate (an officer 
of the Judge Advocate General’s Corps) 
and to certain officers of the Corps 
of Engineers. In this country there 
are 103 approving authorities 
rently authorized. Where the 
mander exercises general court-martial 
jurisdiction, he and his staff judge 
advocate have authority to approve 
payments up to $1,000 in amount. 
Certain officers of the Corps of Engi 
neers have similar authority. Smaller 
commands which have judge advocates 
on the staff are delegated authority 
to approve payments up to $500. 


cur- 
com 


The larger claims, those in which 
the amount payable exceeds $1,000, 
receive special treatment in keeping 
with the amount involved. These 
claims, after investigation has been 
completed, are forwarded for adjudi- 
the Chief of the Claims 
Division. A legal study (Memoran 
dum Opinion), prepared by the judge 
the which 
the claim arose, accompanies the file. 


cation by 


advocate of command in 
This Memorandum Opinion sets forth 


facts and applicable law as deter- 
mined by the judge advocate, and his 
reasoned opinion as to the merits of 
the claim. The Chief of the Claims 
Division takes action not only on all 
claims involving payments of over 
$1,000 but also on all 
warded from field approving author- 
ities with a recommendation that the 
claim be denied or paid in a lesser 


amount than the claimant is willing 


claims for 








The adjudication of the merits of 
an administrative claim is based upon 
the same legal considerations which 
would be applied by a court. Liability 
of the United States is predicated 
upon an “injury or loss of property 
or personal injury or death caused 
by the negligent or wrongful act or 
omission of any employee of the Gov- 
ernment,” *® and both procedures look 
to the law of the place where the 
incident occurred to define the acts or 
omissions which are wrongful. The 
exceptions to liability ® afforded the 
government in a court action apply 
equally to an administrative settle- 
ment. 


The adjudication by an approving 
authority is in every sense a judicial 
act. The judge advocate, a trained at- 
torney and a member of the bar, 
weighs and considers the evidence in 
the light of the law and precedents 
of the jurisdiction in which the claim 
arose. His function parallels that of 
the judge of the district court where 
the claimant has the alternative of 
presenting his demand. His conclu- 
sions as to the liability of the United 
States and the amount of damages 
are binding upon the government. 
His adjudications, however, must be 
based upon credible evidence 
tained in the claim file, for he has 
no power to compromise the claim. 


con- 


The conclusive quality of an ad- 
ministrative settlement of a claim has 
a dual aspect. It is final and conclu- 
sive on all officers of the government, 
unless procured by fraud, and, if ac- 
cepted by the claimant, constitutes a 
full and complete release of the gov- 
ernment as the employee 
whose conduct gave rise to the claim. 


well as 


The Chief of the Claims Division, 
in addition to his active role in the 
settlement of claims, audits each of 
the claims settled by other approving 
authorities. 
settlements are made according to the 
provisions of the statute and to deci- 
sions of state and federal courts. Where 
errors are discovered, the erring ap 
proving authorities are advised. Selected 


His review assures that 


claims settlements re 
garded as significant and of general 
interest to all approving authorities 
are digested and published in the 
periodic Judge Advocate Legal Service * 
and in the Digest of Opinions—The 
Judge Advocates General of the Armed 
Forces.® 


opinions on 


The adjudication and determination 
of the merits of a claim by the Chief 
of the Claims Division usually termi- 
nates the administrative process. The 
regulations provide for an appeal to 
the Secretary of the Army from an 
adverse decision on a claim, but few 
claimants avail themselves of the op 
portunity.” When an appeal is taken, 
a Memorandum Opinion of the Judge 
Advocate General accompanies the 
file and recommends the action be 
lieved appropriate. The Secretary of 
the Army reviews the entire file, and 
his decision represents a “final deter 
mination” of the matter. 

An important restriction is imposed 
on all approving authorities where 
there is a potential companion claim 
which may result in litigation. The 
regulations provide that no claim will 
be settled when a claim arising from 
the same incident will be litigated.’ 
Although the statute provides that 
evidence of an administrative settle 
ment shall not be “competent evidence 
of liability or amount of damage,” ™ 





528 USC 2672 (1958). 

* 28 USC 2680 (1958). 

* DA Pam. 27-101 series. 

* Vols. 1-8 (Lawyers Cooperative Publish- 
ing Company). 

*In the five years 1955 through 1959, the 
army administratively processed a total of 
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10,240 Federal Tort Claims Act claims. Of 
that number only 380 were appealed to the 
Secretary of the Army. 

” Par. 17c, AR 25-20, 1 October 1959. 

™ 28 USC 2675(c) (1958). 
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where litigation is possible or prob 
able, no claim is administratively set- 
tled except with the concurrence of 
the Department of Justice. 

Although thoroughness of investi- 
gation is stressed and legally qualified 
officers give careful consideration to 
each claim, army experience as to the 
time required for the administrative 
settlement of remarkable 
when compared to the time required 
for judicial determinations. In its 
the amend 
ment of the Federal Tort Claims Act 
which raised the limit on administra 
tive settlement from $1,000 to $2,500, 
the Senate Judiciary Committee re 
ported delays in litigation in the dis- 
trict courts extending to four and five 
years. In the six months beginning 
November 1, 1959, and extending 
through April 30, 1960, the average 
time required from filing to payment 
by field approving authorities of 689 
claims in amounts of $1,000 or less 
was 37.6 days. For the same period 
the average settlement time required 
for 75 claims settled by the Chief of 
the Claims Division was 142 days. 


claims is 


consideration of recent 


$2,500 Limitation 

There 
the monetary limitation on adminis 
trative settlements ever since the en- 
actment in 1946 of the Federal Tort 
Claims Act. Originally set at $1,000, 
the limitation was raised to $2,500 in 
1959. The report of the Senate Judi- 
ciary Committee which considered this 


has been controversy over 


amendment noted, as factors support- 
ing the need for increasing the settle 
ment limit, associated 
with personal injuries and rising costs 
of material and labor in replacing or 
repairing late-model automobiles. These 
cost factors were force 
the claimant to institute suit in the 
federal courts rather than accept ad- 
ministrative settlements of less than 
* Statistics supplied by the Administrative 
Office of the United States Courts. 


rising costs 


observed to 


Limitation on Administrative Settlements 


$1,000. 
ready crowded court dockets in turn 
increased the delays in all suits before 


This increase in cases on al- 


those courts. 


Statistics 7? show that an approxi- 
mately equal number of cases would 
from the court dockets 
by increasing the limitation from 
$2,500 to $5,000 as was removed by 
the recent from $1,000 to 
$2,500. Here, then, is a certain way 
to ease to a degree the burden on 
the crowded dockets of the district 
courts. This result, however, is only 
an incidental and indirect benefit ac- 
companying the larger gains which 


be removed 


increase 


would be afforded claimants and their 
attorneys by the increased availability 
of the simple, speedy and highly pro- 
fessional administrative settlement. 
If the limitation were increased 
from $2,500 to $5,000, a large number 
of the cases now filed for more than 
$5,000 would probably be reduced 
and made the subject of administra- 
tive claims. This step would require 
a more realistic appraisal by attorneys 
of the proof. 
There is ample reason to believe this 
can be accomplished. The recent ex 


damages capable of 


perience in compromise settlements 
made in suits generated by army opera- 
tions is pertinent. Since 1956 there 
have been 291 suits which have been 
compromised, varying in the amounts 
claimed from $1,500 to over $100,000. 
The average compromise settlement 
was $3,907.80. If the administrative 
settlement limitation were set at 
$5,000, many such suits would become 
administrative claims, reducing fur- 
ther the burden of the district courts. 


Conclusion 

The conclusion to be drawn seems 
Army experience in the years 
the enactment of the Federal 


clear. 
since 


Tort Claims Act demonstrates that 
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an increase in the administrative set- 
tlement limitation to $5,000 offers 
benefits to claimants and their attor- 
neys, to the government and to the 
courts. The principal advantages will 
inure to claimants and their attorneys 
who will be afforded simple, speedy 
settlements of claims which now must 
be the subject of suits. Since experi 
enced attorneys, officers of the Judge 
Advocate General’s Corps, are charged 
with the duty of adjudication of the 
claims, the settlements by the army 
will be of a professional caliber in 
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Insurance Potpourri 

Secretary of Labor James P. Mitchell 
is extending the 18-year-minimum 
age provision of the Fair Labor Stand- 
ards Act to employment for the 
operation and maintenance of certain 
cutting machines and for wrecking 
and demolition work. Hazardous Oc 
cupation Order No. 14 will require 
that anyone engaged in the operating, 
setting-up, adjusting, repairing, oiling 
or cleaning of circular band 
saws and guillotine shears must be at 
least 18 years of age—excluding ap 
prentices and student-learners, under 
specified conditions. Hazardous Oc 
cupation Order No. 15 imposes the 
18-year age limit on all work, includ 


Saws, 


ing clean-up and salvage work, per 
formed at the the total or 
partial razing, demolishing or dis 
mantling of a building, steeple, tower, 
chimney, other structure, ship or 
other Both will be- 
come effective November 15, 1960. 


OME life insurance companies 
S provided retirement plans for their 
employees as far back as the early 
1900’s, but they were exceptional. 
Today the situation is reversed. While 
practically all the companies recently 
surveyed by the Life Office Manage- 
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site of 


vessel. orders 


every sense comparable to the results 
reasonably obtainable by court ac 
tion. For its part, the United States 
will be required to defend fewer law 
suits and the army will reap the inci 
dental 
erated by more prompt settlement of 
Finally, the United 
courts will 


favorable public reaction gen- 


meritorious claims. 
States district 


cipients of benefits in the form of 


be the re 


reduced dockets, affording more time 
for the trial of 
adequate alternative to court action 


cases for which no 


exists. [The End] 
Continued from page 614 
ment Association have employee re 


tirement programs, more than 80 per 
cent have vesting, or the guarantee of 
interest in their pension 
The Institute of Life In 
surance, in its analysis of the survey, 


a lifetime 
pr PTAMS. 


claims that “life companies are setting 
the pattern for business and industry 
by including more extensively in their 
own pension planning the latest de 
velopments in such areas as vesting, 
widow's benefits, early and late retire 
ment and pre-retirement programs.” 
\bout a fourth of the reporting com 
panies include pension benefits to pro 
tect widows whose husbands die before 
retirement and to whom the joint and 
option would 


survivorship annuity 


not apply; and a fifth of the life com 
panies operate preretirement counsel 


ing programs. 


gn M. KLEIN, president elect 
ot the International Association 
of Health Underwriters, says his group 


has no complaint to credit card tie-ins 


with insurance when the use of the 
card is confined to collection func 
tions. He opposes, however, the sale 


of insurance as a promotional device 
for products or services without in 


surable interests. 
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LLINOIS—Single limit automo- 

bile liability policies do not comply 
with the Illinois Financial Responsi- 
bility Law.—The Director of the De 
partment of Insurance notified the At 
torney that a f 
automobile liability insurance had been 


General new form of 
submitted to his office for approval. 
This new type of policy provided for 
a single limit liability for both prop 
erty damage and personal injury coy 
erage, without regard to the number 


He asked the At 


torney General’s opinion on whether 


of persons injured. 


this type of policy satisfied the state 
financial responsibility requirements. 

Under the state law, a divisible limits 
policy must provide a $5,000 maximum 
limit for $10.000 


for personal in 


property damages; 
maximum liability 
juries sustained by any one person in 
any one accident; and $20,000 maxi 
mum liability for personal injuries 
sustained by any two or more persons 
in any one accident. In contrast, the 
proposed single limit 
provide maximum liability of $25,000 


$25,000 for in 


policy would 
for property damage; 
juries to any one person in any one 
accident; and $25,000 for injuries to 
any two or more persons in any one 
accident. However, the total liability 
of the company is set at a maximum 
of $25,000 for any one accident, re 
gardless of the number of claims. 


Attorneys General 
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In answering the Insurance Direc 
tor’s question, the Attorney General 
points out that if a policyholder were 
involved in an accident causing prop 
erty damage of $20,000, the company 
would pay this amount, in absence of 
any other claims. However, if it later 
became apparent that a personal in- 
jury claim was arising out of the acci- 
the would 
for an additional $5,000, which 


dent, only be 
liable 


is less than the amount required under 


company 


Illinois law. Largely for this reason, 
it was ruled that the single limit auto- 
mobile liability policy does not satisfy 
the Illinois Financial Responsibility 
Law.—O pinion of the Illinois 
General, April 22, 1960. 


Attorney 


N ISSOURI—tThe secretary of 
| state has no power to refuse the 
registration of a fictitious name by an 
insurance broker licensed to do busi- 
ness in Missouri.—The fictitious name 
law in Missouri provides that “every 
name under which any person shall do or 
this 
other than the true name of such per 


transact any business in state, 


son, is hereby declared to be a fictitious 


name, and it shall be unlawful for 
any person to engage in or transact 


under a 
fictitious name without first registering 


any business in this state 


” 


same with the secretary of state. 
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An insurance brokerage corpora- 
tion licensed to do business in Missouri 
primarily handles insurance contracts 
for four mutual insurance companies. 
The company filed a fictitious name 
registration with the secretary of 
state, seeking to transact business in 
Missouri under the name “Associated 
Mutuals.” The secretary of state raised 
the objection that the broker is a 
profit corporation, not a mutual com- 
pany. He requested the Attorney 
General’s opinion as to whether the 
secretary of state has the power to 
refuse such fictitious name registra- 
tion when a profit business corpora- 
tion would “hold itself out to the 
public and do business as a mutual 
organization.” 


Although Missouri law states that the 
corporate name “[s]hall not contain 
any word or phrase which indicates 
or implies that it is organized for any 
purpose other than a purpose for 
which corporations may be organized,” 
the Attorney General ruled that this 
not the with the broker 
age corporation. Nothing in the “true” 
name of the corporation suggests that 
it is a mutual company. Also, there 
is no provision in the fictitious name 
registration law which empowers the 
secretary of state to refuse to accept 
a registration, regardless of the ob- 
jections he may raise.—O pinion of the 
Missouri Attorney General, July 13, 
1960. 


was case 


ENNSYLVANIA—Variable an- 

nuity companies are insurance 
companies subject to regulation under 
the Pennsylvania Act of 1917 which 
limits investment practices of insur- 
ance corporations.—The main dis- 
tinction between the variable 
standard annuity, says the Attorney 
General, is that under the variable 
annuity plan there is no fixed amount 
payable. In answering the Insurance 
Commissioner’s request for a ruling 
as to whether the business of selling 
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and 


variable annuities is insurance, he 
takes exception to a recent United 
States Supreme Court decision. 


In Securities and Exchange Commis 
sion v. Variable Annuity Life Insurance 
Company of America, 359 U. S. 65 
(1959), the Court held that the busi 
ness of selling variable annuities was 
not insurance within the meaning of 
the Securities Act and Investment 
Company Act of the United States. 
The Pennsylvania Attorney General 
says that “this was a decision based 
upon the public policy requiring dis 
closure advanced by the [federal] ... 
Act]s]. The position of the four dis 
senting justices appears to be the one 
best calculated to favor the interests 
of the citizens of this Commonwealth.” 


The Pennsylvania statute in ques- 
tion provides that stock or mutual 
life insurance companies may be in 
corporated “[t]o insure the lives of 
persons, and insurance 
taining thereto; 
of annuities; 
placed upon the word 
this act, according to the 


every apper 
to grant and dispose 

No limitation is 
“annuities” in 
\ttorney 
General. “Life insurance is an evolv 
ing institution and the [Supreme] 
Court should not undertake to freeze 
concepts of insurance or annuities into 
molds they had fit when Federal acts 

were prepared.” 

The opinion of the Attorney Gen 
eral rules that simply because variable 
annuities were not contemplated when 
the insurance laws were passed does 
mean that develop- 
should the 


scope of the laws, especially if the 


not such new 


ments be excluded from 
provisions of the law are clearly appli 
cable. “We conélude that a company 
which among other things offers vari 
able annuity contracts to the public 
is an insurance corporation within the 
meaning of the [Pennsylvania Insur 
ance Company] Act of July 11, 1917.” 

Opinion of the Pennsylvania Attorney 
General, September 20, 1960. 
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Impact of Law 
on Insurance Contracts 


Law and the Life Insurance Contract 


Janice E. Greider and William T. 
Beadles. Richard D. Irwin, Ine., 
Homewood, Illinois. 1960. 472 pages. 


This volume presents an up-to-date 
picture of the law of the life insurance 
contract in terms understandable to 
the person whose principal interest is 
life insurance generally, rather than 
the law. It avoids the language of 
law and lawyers, yet gives a compre- 
hensive explanation of legal matters 
pertaining to life insurance. 

The three introductory chapters give 
a brief rundown of what “the law” 
is, what a contract is and the mean 
ing of “agency.” Part 
chapters dealing with the formation, 
construction and validity of the insur- 
ance contract. Part III, entitled “The 
Contract in Operation,” the 
nature of life insurance premiums, 


[II contains six 


covers 


the policy as property, changing the 
beneficiary, “borrowing” on the policy, 
“testamentary” dispositions, reinstate- 
ment of lapsed policies and remedies 
to breach of the insurance contract. 
Part IV closes the book with a con- 
sideration of the payment of benefits 
on the insured’s death. 

“The life insurance contract,” say 
the authors, “performs a dual role.” 


Books and Articles 
































Individually, the contracts define the 
rights of the policyholder on the one 
hand and the commitments of the 
company on the other. Collectively, 
however, the contracts must operate 
in such a way that premiums paid 
under them individually will be ade- 
quate collectively to meet the claims 
as they arise, as well as the expenses 
and other commitments of the company. 


“Implicit in the formation of every 
life insurance contract, therefore, is 
the requirement that the life to be 
Strictly 
speaking, the idea of insurability has 
little to do with contract law. 
ever, it is fundamental that one has 
the right to choose both the subject 


insured be ‘insurable.’ 


| low- 


of a proposed contract and the person 
or persons with whom he is willing 
to do business. The selection of risks 
by a life insurance company, in legal 
effect, is nothing more than this.” 

\ll in all, this book provides a com- 
prehensive, easily understood analysis 
of insurance contracts as legal docu- 
Janice Greider is 
for the State Farm Life In- 
surance Company and William Beadles 


ments. associate 


counsel 


is professor of insurance, Illinois Wes- 
leyan University. Their book is must 
reading for all members of the insur- 


ance profession. 
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NEGLIGENCE 


Summaries of Selected Decisions 
Recently Reported by CCH 
NEGLIGENCE REPORTS 


Liability of Municipality— 

Proprietary Activities 
A municipality's operation of facilities 
for repair and maintenance of its vehi- 
cles is a proprietary, not a govern- 
mental, function, and the municipality 
is liable for torts arising out of this 
activity, even though the vehicles them- 
selves are used in the performance of 
a governmental function. Missouri. 


This wrongful death action was 
brought against the City of St. Louis 
by the widow of a city employee who 
had died as a result of injuries re- 
ceived while servicing a garbage and 
refuse pick-up truck in a garage oper- 
ated by the city for the maintenance 
and repair of its motor vehicles. In 
her petition, the plaintiff alleged that 
her husband’s injuries had been caused 
by certain specified acts of negligence 
on the part of other city employees 
working in the garage. The trial court 
sustained the defendant city’s motion 
to dismiss for failure to state a claim 
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upon which relief could be granted, 
and entered judgment for the defend 
ant. This result was apparently predi- 
the court’s that the 
city’s operation of the garage was a 
part of its governmental functions 
and that the city was immune to 
liability for any injury which might 
therefrom. 


cated on belief 


arise 

Although conceding on appeal to 
the Missouri Supreme Court that under 
Missouri law the collection of garbage 
by a city is within its governmental 
functions, the plaintiff argued that 
the city’s operation of a garage for 
the maintenance of garbage trucks or 
other city-owned vehicles was a pro 
prietary activity, and that the city 
liable 


employees when engaged in such ac 


was for the negligence of its 
tivities. 

In reversing the lower court’s judg 
ment and remanding the case for trial, 
the supreme court first observed: 

“It is easy to state the general rule 
that not liable for torts 
arising out of the performance of gov 
ernmental functions, but is liable if 
the tort arises out of the performance 
of its proprietary or corporate func- 
tions. The great difficulty is in the 
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a city is 


application of the rule to particular 
facts.” 

The court pointed out that 
although the precise question involved 


next 


here had not been decided in Missouri, 
courts in other jurisdictions had gen 
erally held that the operation of a 
garage for servicing of municipal 
vehicles is a proprietary function, not- 
withstanding the vehicles are used in 
the performance of governmental func- 
tions. After discussing holdings to 
this effect from other states, 
concluded: 


the court 


“The limits of municipal immunity 
for its torts under the governmental 
doctrine should be within 
reasonable bounds. No court has yet 


confined 


dared to define an exact rule or meas- 
uring stick fixing such limits, except 
where the doctrine has been abandoned 
altogether. The generally accepted 
test is whether the act performed is 
for the common good of all, or whether 
it is for the special benefit or profit 
of the corporate entity. In 38 
Am. Jur., Section 574, page 267, it is 
said: ‘It has been variously stated 
that a governmental duty is one which 
involves the exercise of governmental 
power, and is assumed for the exclu 
sive benefit of the public; that a func- 
tion of a municipality is governmental 
when it is assumed for all the people 
in the community ; \ munic 


ipality cannot escape responsibility 
for the careful performance of a duty 
which is substantially one of a local 


or corporate nature because it may in 


some general way also relate to a 
function of the government, or al- 


though it may inure incidentally to 
the advantage of the public.’ 

“With these general tests in mind, 
and giving due consideration to de- 
cisions of other jurisdictions, we are 
of the opinion that, when the city 
elected to own and operate a garage 
for the maintenance and repair of its 


motor vehicles, it entered the area of 


Negligence 


proprietary functions, and not govern- 
mental, and may be liable for the 
negligence of its employees in the 
Dallas v. 


Missouri Supreme 


operation of the garage.” 
City of St. Louis. 


Court, Division Number Two. July 
11, 1960. 11 NEGLIGENCE Cases (2d) 
640. 


Damages for Wrongful Death— 
Evidence of Decedent's Character 


In an action to determine the surviving 
kin’s pecuniary loss as a result of their 
decedent's wrongful death, it is rever- 
sible error for the court to permit in- 
troduction of any evidence reflecting 
unfavorably on the decedent, except 
as it indicates his previous inability or 
unwillingness to provide properly for his 
family. Second Circuit. 


After the plaintiff's husband was 
killed 


the defendant’s passenger airplane and 


in a mid-air collision between 


that of another airline over Washington 
National Airport, the defendant’s re- 
sponsibility for the accident was estab- 
lished under the law of the District 
of Columbia in a suit brought by the 
estate of another passenger killed in 
the crash. Liability having thus been 
decided, the sole issue in the present 
action was the amount of damages 
limited 
by the District of Columbia Wrongful 
Death 
the pecuniary loss suffered by the 


recoverable by the plaintiff 
\ct to funeral expenses plus 


surviving spouse and next of kin. 

\t the jury trial, counsel for the 
defendant cross-examined the plain- 
tiff at length concerning her initial 
meeting with her deceased husband, 
her knowledge at the time she began 
seeing him that he was married, her 
familiarity with the divorce proceed- 
ings brought by his former wife, and 
whether the decedent had been living 
at her apartment prior to their mar- 
riage. This testimony was admitted 
by the trial judge 
tions of the plaintiff's attorney—on 
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despite the objec- 








the ground that it was evidence of 
the decedent’s character, and that such 
information was indicative of his busi- 
ness capacity, the amount of support 
that he would contribute to his family 
and the likelihood of his financial 
advancement. 

In addition, the court permitted the 
defense counsel to read extracts from 
the deposition of a former business 
associate of the decedent regarding 
the latter’s drinking habits. The 
plaintiff's attorney had previously intro- 
duced portions of the deposition con- 
taining the associate’s repeated denial 
that he had ever seen the decedent 
drinking while at work, or under the 
influence of alcohol at any time during 
the year preceding his death. Subse- 
quently, the defendant’s attorney read 
to the jury parts of the deposition in 
which the associate denied having 
previously told a member of the FBI 
that the decedent was often too in- 
toxicated on business occasions to 
sign checks, and that he had been 
forced to quit his job because he was 
an alcoholic. Although a preliminary 
foundation had thus been laid for the 
FBI agent’s appearance at the trial 
to testify in contradiction of the as- 
sociate’s deposition answers, the agent 
Was never summoned as a witness, 
nor was any other evidence adduced 
to show that the associate had made 
out-of-court statements inconsistent 
with his deposition testimony. 


It was the opinion of the court of 
appeals that the district court had 
erred in allowing the above evidence 
to come before the jury, which had 
returned a verdict of $24,000 in con- 
trast to the $350,000 sought by the 
plaintiff. The court observed that cer- 
tain of a decedent’s personal habits 
and qualities—such as a history of 
excessive drinking, a record of treat- 
ment for mental illness shortly before 
death, or a reputation among business 
associates or employers for dishonesty 
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or irresponsibility—are relevant in de- 
termining the pecuniary loss to his 
survivors, because the jury could find 
that these traits affected his ability 
to maintain employment and the prob- 
ability that his funds would have been 
expended for his family’s benefit rather 
than for other purposes. The court 
continued : 

“That some aspects of a decedent’s 
character may properly be shown in 
determining the damages to be awarded 
in a wrongful death action does not 
mean, however, that all his habits and 
qualities are relevant. ... The defend 
ant should not be permitted to put in 
evidence anything he may unearth which 
reflects unfavorably upon the decedent. 
Except as they may show a propensity 
of the decedent to spend his income in 
ways which do not inure to the benefit 
of his family, the details of his personal 
life are not in issue and, in the present 
case, the history of ... [the decedent’s | 
relationship with the plaintiff bore no 
relation to any matter which was in 
issue. The manner in which men 
choose to conduct their personal lives 
very often has little bearing on the 
way that they manage their business 
affairs. 
liminary showing to the contrary, a 
court ought not to suppose that evi 
dence of the former is of utility in 
Moreover, in 


In the absence of some pre 


determining the latter. 
the case before us, any remote eviden- 
tiary value that the details of the 
decedent’s personal life may have had 
was far outweighed by the certainty 
that prejudice to the plaintiff’s case in 
the minds of the jurors would result 
from the 
showing in an ill light not only the 
decedent but the plaintiff as well.” 
held that 
the decedent’s 
drinking was prejudicial to the plain- 
tiff’s and been 
admissible only as a basis for the subse- 
appearance of the FBI agent 
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introduction of evidence 


The court next the evi 


dence concerning 


case would have 


quent 


to rebut the testimony that the de- 
cedent had not drunk to excess. It 
therefore improper, ruled the 
for the trial court to have ad- 
mitted this evidence without having 
first determined that the agent was 
to be called at a later time as a wit- 
This error, together with the 
admission of evidence concerning the 


Was 
court, 


ness. 


PROBLEMS OF CARDIAC DISABILITY 


eer 


Chere is quite a distinction be- 
tween the situation of an ordinary 
workman and a civil servant; and the 
Comptroller is dealing with a fund 
quite different than insurance designed 
to protect and shift the 
burden imposed by industrial acci 
dents to industry as a whole. Inher 
ent in this is the suggestion at least 
that the Comptroller... 
to accept the tests usually applied in 
compensation cases.’ ” 


workmen 


is not bound 


These decisions in California, Massa 
chusetts and New York are significant 
not so much for the conclusions reached 
by the courts therein, but rather as 
illustrations of a problem which ap 
pears to be of growing importance. 
If the courts are going to transfer 
holdings in compensation cases over 
to the pension field or to some other 
area of the law, it seems reasonably 
clear that they should do so as a 
matter of deliberate, reasoned choice, 
rather than merely as a matter of 
mechanical application of a compen 
sation law definition. Interplay of this 
sort between field of 
another is neither good nor bad in 
itself. 
transplanting of the principle is done 


one law and 


[t all depends on whether the 


in a rational manner, with full regard 
to any divergencies which may exist 
the 
underlying the different areas of the 


in social policy considerations 


law. 


Negligence 


decedent’s premarital relationship 
with the plaintiff, constituted suffi- 
cient ground for reversing the lower 
court result and remanding the case 
for a new trial.—St. Clair, Exrx., v 
Eastern Air Lines, Inc. United States 
Court of Appeals for the Second Cir- 
cuit. June 2, 1960. 11 NEGLIGENCE 


Cases (2d) 562. 


AND DEATH CLAIMS 
Continued from page 668 


Conclusion 
W hat 


signed to present any recommenda 


I have said has not been de 


tions as to improvements in the law 
in the cardiac field. As I mentioned 
at the outset, my study is still far 
from complete, and it would be pre- 
sumptuous to state conclusions before 
the evidence is all in. What I have 
tried to do is to identify some of the 
forces which are operating to pro- 
duce the decisions in the heart cases 
in the compensation field, and to sug 
gest some of the questions presented 
by an emerging tendency to project 
the compensation decisions into other 
areas of the law. 

I strongly believe that clear identi- 
fication of the which bring 
about the decisions the 
cases is the necessary preliminary to 


forces 

in cardiac 
evaluating those decisions and recom- 
mending improvements in this field 
of the law. 


| am grateful to all those through- 
out the country who have aided the 
study. This outpouring of assistance, 
which has come not only from the 
legal profession but also from our 
medical brethren, me 
that much can be done through the 
mobilization of the forces of several 
intellectual disciplines. I sincerely 
hope that my final report will con- 


has convinced 


vince you that I am right in this 
regard. [The End] 
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PRODUCT LIABILITY  '— 
Summaries of Selected Decisions 
Reported in This Field 


Recovery on Implied Warranty— 

Privity Requirement 
For purposes of recovery under implied 
warranties of fitness and merchanta- 
bility, an employee injured while using 
defective equipment sold to his em- 
ployer is considered to be in privity with 
the vendor-manufacturer of the equip- 
ment. California. 


In December, 1954, the defendant 
manufacturer sold 100 rubber bonded 
abrasive grinding wheels to the plain- 
tiff’s employer. The wheels—two 
inches in diameter—contained no mark- 
ings to identify the manufacturer or 
to indicate the maximum number of 
revolutions per minute at which they 
could be safely operated. Approxi- 
mately six months later, while the 
plaintiff was using 
his employment—a 


in connection with 
wheel which he 
alleged was one of those sold by the 
defendant, the wheel disintegrated in 
his face, seriously injuring his left 
eye. The plaintiff's subsequent action 
against the manufacturer resulted in the 
trial court’s sustaining of the defend 
ant’s demurrer to a count based on 
breach of warranty, and a jury verdict 
for the defendant on a negligence count. 

On appeal to the California Supreme 
Court, the plaintiff sought reversal of 
both the 
ranty and the negligence actions. Al- 
though the without 
extensive 


the result reached in war- 
affirmed 
the 
verdict favoring the defendant, it con- 


court 
discussion negligence 
sidered in detail the respective con- 
tentions of the parties concerning the 
warranty count. Both the defendant 
and the plaintiff agreed that lack of 
privity of contract between them was 
the only ground upon which the trial 
court the 
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could have sustained de- 


murrer. The defendant, placing pri 
mary reliance on the 1954 case of 
Burr v. Sherwin Williams Company, 
3 NEGLIGENCE CAsEs (2d) 647, 42 Cal. 
2d 682, argued that implied warran 
the food and 
drugs, extend only to the immediate 


ties, except in sale of 
purchaser. In reply, the plaintiff con 
tended that there were no California 
cases directly in point involving an 
injury to an employee caused by a 
dangerous-when-defective article pur- 
chased by his employer, and pointed 
to the recent trend toward elimination 
of the privity requirement in situa 
tions where it is foreseeable that som« 
one other than the immediate vendee 
will be injured by a defective pr duct. 

After discussing two California cases 
containing statements of the food and 
drug exception to the privity require 
the examined the burr 
case cited by the defendant. The 
plaintiff in that action sought recovery 


ment, court 


for damage to his cotton crop caused 
by an insect spray which the manu 
facturer had delivered on consignment 
to the farmer’s cooperative with whom 
the plaintiff had for the 
spraying, and which had been applied 
to the cotton by an aerial crop-dusting 


arranged 


company hired by the cooperative. 
The trial had the 
jury that the manufacturer was liable 


court instructed 


for breach of an implied warranty 
even though it was not in privity with 
the plaintiff. In holding that the above 
the Cali- 


fornia Supreme Court had observed, 


instruction was erroneous, 
in discussing the privity requirement, 
that “the persons to whom the insec 
ticide was delivered were obviously 
their [plaintiffs’] agents for purposes 
\fter dis 
cussing the exceptions to the privity 


of the spraying operation.” 


rule with respect to foods and express 
the 
advertising materials, the court had 
further declared that “[w]e need not 


warranties in form of labels or 
consider at this time whether plain 
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tiffs establish that there 
was privity between themselves and 

. . [the manufacturer] or that they 
come within some exception to the rule.” 


can 


This last-quoted passage from the 
Burr case, in the present court’s opin 
“to the 
that the persons to whom the insec 


ion, referred earlier remark 
ticide was delivered were obviously 
plaintiffs’ agents. And since the ex 
ceptions to the privity rule had earlier 
been stated the court’s refer 
ence to ‘some exception,’ was clearly 
intended to guard against closing the 
door to the development of other ex 
ceptions as law and justice and changing 


economic conditions might require.” 


that the 
Burr decision was not compelling au 


Having thus determined 


thority for the defendant’s proposition 
that any implied warranties arising 
out of the sale of the prinding wheels 
extended only to the immediate vendee, 
the court that 
none of the cases cited by the plain 
tiff clearly supported his 
Although the court 
persuasive reason or authority which 
would justify suspension of the privity 


similarly concluded 
position. 


could find no 


requirement in circumstances such as 
those in the present case, it neverthe 
less agreed with the plaintiff’s argu 
ment that (as expressed by the court) 
“the grinding wheel here involved 

was a dangerous instrumentality 
if containing latent defects or if im 
properly used, and in view of modern 
industrial usage employes should be 
considered a member of the industrial 
the 


private 


whether 
thus 
stand in such privity to the manufac 
turer as to permit the employes to be 
made to the 


‘family’ of employer 


corporate or and to 


covered by warranties 
purchaser-employer.”’ 
The court said: 
“We are persuaded that this posi 
tion is meritorious. In the first place, 
it is a matter of common knowledge, 
and of course known to vendor-manu- 


Product Liability 


that businesses 


carried on by means of the assistance 


facturers, most are 
of employes and that equipment or 
supplies purchased by employers will 
in actual use be handled by the em- 
ployes, who in this respect may be 
stand in the the 
employer. Moreover the term ‘privity’ 


said to shoes of 
itself appears to be of uncertain origin 
and meaning and to have been de- 
veloped by the courts and applied in 
One of the 


various contexts. 


customary definitions is that ‘privity’ 
denotes mutual or successive relation 
right of 
it implies succession. 


ship to the same thing or 
property ; 
Thus, in the present context, the em 
ploye had the successive right to the 


possession and use of the grinding 
wheel handed over to him by his 


purchaser-employer, and, we believe, 
should fairly be considered to be in 
the 
with respect to the implied warranties 


privity to vendor-manufacturer 
of fitness for use and of merchantable 
quality upon which recovery is here 
sought.” Lamb Rubber 
Company. California Supreme Court. 
1960. 11 NEGLIGENCE CASES 


Peterson v 


June 23 


(2d) 535. 


Allergic Reaction to Depilatory— 
Liability of Vendor 


Where a product safe for the normal 
user causes harm to a person unusually 
susceptible to injury by the product, the 
vendor may be liable for breach of an 
implied warranty of fitness or of mer- 
chantability if it appears that an appre- 
ciable number of persons would be 
similarly affected by the product. 
Connecticut. 


This breach of warranty action was 
brought against the vendor of a depila- 
tory which the plaintiff alleged had 
caused injury to her skin. A tube of 
the nationally advertised preparation 
had been sold to her at the defendant’s 
store, after she had asked a salesgirl 
for a good hair remover without speci- 
fying any particular brand. Directions 
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printed on the tube advised users with 
sensitive skin to test the product in 
accordance with enclosed instructions 
before using it for the first time. The 
plaintiff made the test as directed, 
and, when no reaction was observed, 
applied some of the product to her 
upper lip. Several hours later she suf- 
fered an allergic reaction, subsequently 
diagnosed as “contagious impetigo 
secondary to an allergic dermatitis” 
by her physician, who expressed his 
opinion that the condition was caused 
by the application of the depilatary. 
Evidence was introduced to show that 
the plaintiff had previously used other 
hair removers without harmful effects, 
and that these preparations and the 
one causing injury contained a chem- 
ical known as calcium thioglycolate, 
to which some persons are allergic. 
It was established that, while this in- 
gredient is not intrinsically harmful, 
a number of persons, including the 
plaintiff, develop sensitivity to it after 
continued use of preparations contain- 
ing it. At the close of the evidence, 
the trial judge directed a verdict for 
the defendant, and the plaintiff took 
an appeal to the Connecticut Supreme 
Court of Errors. 

In reversing the lower court result 
and ordering a new trial, the supreme 
court first ruled that the jury could 
have found that the depilatory was 
sold to the plaintiff under an implied 
warranty either of for the 
plaintiff's intended use or of merchant- 
ability, or both, as the two are de- 
scribed by Connecticut statute. The 
court next called attention to the 
split in authority which exists as to 
whether such warranties apply for the 
protection of those who are unusually 
susceptible to injury by a particular 
product. Some jurisdictions, the court 
noted, adhere to the rule that if the 
product can be used by a normal 
person without ill effect, there can 
be no breach of warranty by the 
vendor; while other courts hold that 


684 


fitness 


protection cannot logically be restricted 
to a predetermined, arbitrarily selected 
class of persons, composed only of 
normal purchasers. 

It was the court’s opinion that the 
latter rule should have been applied 
in the present case. The court said: 


“The determination of the question 
whether goods are reasonably fitted 
for the purpose for which they are 
required cannot be fixed arbitrarily 
in advance by limiting the application 
of the term ‘reasonable fitness’ to a 
predetermined class or group of buy- 
ers designated as normal persons. To 
the warranty, 
the plaintiff must show (1) that the 


establish a breach of 
product contains a substance or in 
gredient which has a tendency to affect 
injuriously an appreciable number of 
people, though fewer in number than 
the number of normal buyers, and (2) 
that he has, in fact, been injured or 
harmed by the use of the product. 

The burden is on the plaintift 
Proof of the 
harmful propensities of the substance 
and that it can affect injuriously an 
appreciable number of persons is es 


to establish these facts. 


sential to his case. 


“In the present case, the court, in 
directing the verdict, adopted the rule 
that if an sold 

> 1 
plied warranty can be used by a normal 


article under an im 
person without injury, there is no 
breach of the implied warranty of 
reasonable When a 
facturer puts into a product to be 


fitness. manu 
sold for human use a substance which 
has deleterious qualities and a tend- 
ency to harm an appreciable number 
of its the manufacturer, 
not the user, should shoulder the risk 
The same 


users, and 
of injurious consequences. 
risk should be borne by the retailer 
who sells the article to a pre spective 
user who, relying on the retailer, is 
entitled to believe that the article is 
reasonably fit for the purpose for which 
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AUTOMOBILE 
Summaries of Selected Decisions 
Recently Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


Insurer's Duty to Defend— 
Existence of Other Insurance 


The liability insurer of the lessor-owner 
of a vehicle involved in an accident is 
not relieved of its obligation under the 
. policy to defend the injured party's ac- 
tion against the owner merely because 
the possibility exists that primary cov- 
erage of the accident is afforded by 
a policy issued to the lessee by another 
insurer. Fifth Circuit. 


\ trucking firm leased one of its 
trucks, 
other trucking company. 


complete with driver, to an 
While this 
arrangement was in effect, the truck 
Was involved in an accident in which 
the occupants of the other vehicle re 
The 


and the lessee carried liability insur 


ceived serious injuries. lessor 
ance, issued by two different insurers, 


and in addition each party was an 
“insured” under the omnibus coverage 
of the other’s policy. Both policies 


contained the following provision: 

If the insured 
against a 
covered by this policy the company 


“7. Other Insurance. 
other 


has insurance loss 
shall not be liable for a greater por 
tion of such loss than the applicable 
limit of liability stated in the declara 
tions bears to the total applicable 
limit of liability of all valid and col 
lectible 


provided, however, with 


insurance against such loss; 
respect to 
any automobile of the commercial type 
while leased or loaned to any person 
or organization, other than the named 
insured, engaged in the business of 
transporting property by automobile 
for others, the insurance shall be ex 
cess insurance over any other valid 


and collectible insurance.” 


Automobile 


In the lessor’s policy, under the 
heading “Defense, Settlement, Sup 
plemental the 
-d, with respect to claims arising 


Payments,” insurer 
agre 
under the liability coverage, to “de 
fend any suit against the insured al 
leging such injury or destruction 


and seeking damages on account 
thereof, even if such suit is groundless, 
or false or fraudulent Despite 


this language, when the lessor re 
quested the insurer to defend actions 
brought against it by the persons in 
jured in the accident, the insurer re 
fused to do so, informing the lessor 
that defense of the actions was the re 
sponsibility of the lessee and its in 
surer. After these two also declined 
to defend the suits, the lessor’s insurer 
filed answers on behalf of the lessor in 
avoid default 


and then instituted an ac 


order to judgments 
against it, 
tion of its own for a declaratory judg- 
that it not 
defend the actions against the lessor, 


ment was obligated to 
and that the lessee’s policy provided 
the primary coverage of any liability 
arising out of the accident. In support 
of its right to declaratory relief, the 


(1) 


“insured” within the 


lessor’s insurer argued as follows: 
The lessor is an 
omnibus coverage of the lessee’s pol 
icy. (2) Although any liability of the 
lessor would ordinarily be prorated 
between the two insurers as provided 


in the first portion of the “other in 


surance” clause, since the truck in 
volved in the accident was “leased 
to . . . fan] organization other 


than the named insured,” the coverage 
aftorded by the lessor’s policy is rele 
the 
primary coverage provided by the les- 


gated to excess insurance over 
sees policy. (3) Therefore the lessor 
has no “other insurance against a loss 
covered by this [the lessee’s | policy,” 
there can be no pro rata apportion- 
ment, and the only coverage of the 
accident is that provided by the les- 


see's pt licy. 
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After its action was dismissed by 
the district court, the insurer appealed 
to the Court of Appeals for the Fifth 
Circuit. In affirming the lower court 
result the court of appeals ruled that 
the insurer’s obligation to defend was 
“distinct and separate” from its duty 
to pay the amount of any liability 
which might be adjudged against its 
insured, and that regardless of whether 
the coverage of the lessor’s policy was 
excess or primary, the insurer was 
bound by its agreement to defend all 
actions brought against the 
The court said, in part: 


lessor. 


“|T]|he duty to defend is one which 
is personal to the relationship of this 
insurer and this assured. Whatever 
may be the right ultimately to saddle 
off a part of the cost of defense actu- 
ally undertaken once payment has 
been made and a right comparable to 
subrogation is being asserted, it is 
contrary to the very nature of the 
contract that the 
around in the hopes that it can find 


insurer can scout 
someone whose defense the assured is 
compelled to accept. 

“To provide in the policy that the 
dollar amount of the loss ultimately 
payable may turn on the availability 
of other valid and collectible insurance 
is one thing. Apart from these vexa- 
tious complications which leave the 
not un 
suffer 


assured so long uncertain—if 
insured—the assured does not 
from such provisions since the under 
writer is released only by the collecti 
bility of the loss from another source. 
This relates to money only, and then 
only to the extent that it is available 
But it is quite a different 
-in the absence of clear lan- 


elsewhere. 
matter 
guage compelling such a result—to 
construe the policy to allow the in- 
surer to step aside and abdicate its 
important role of defender and thereby 
impose upon its assured a company 
unknown and unrelated to the assured. 
The financial responsibility, the busi- 
ness and moral integrity and reputation 
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of the insurer, the practices followed 
by it in the defense of claims, the kind 
and reliability of the counsel it em 
all these 
and many others are factors relevant 
the 


ploys or who will work for it 


to the conscious choice made by 
assured as it selects the company with 
which it will deal. Such matters are 
of great importance and can affect 
both the reputation of a business and 
its pocketbook. An assured entrusts 
much to the insurer when it commits 
the defense of claims to counsel se 
lected 

scarcely 


underwriter. It is 
think that re 
would 


by the 
reasonable to 
sponsible businessmen leave 
the ultimate selection of the ultimate 
counsel to the fortuitous availability 
of a contract made between another 
insurer and some other person. [ven 
more foolhardy would it be to leave to 
such unknown and _ unascertainable 
counsel the delicate decisions to try, 
or not to try, to settle or not to settle, 
as they might bear on the good will 
of the business or its bank account.” 

American Fidelity & Casualty Com 
pany, Inc. v. Pennsylvania Thresherman 
& Farmers’ Mutual Casualty Insurance 
Company et al. United States Court of 
\ppeals for the Fifth Circuit. July 6, 


1960. 20 AuTOMOBILE Cases (2d) 933. 


Last Clear Chance— 
Contributory Negligence 


In an action in which recovery is based 
on the last clear chance doctrine, it is 
reversible error for the trial court to in- 
struct the jury that the plaintiff cannot 
recover if he was contributorily negli- 
gent. Montana. 


This wrongful death action was 
brought by the mother of a 16-year 
old boy who was killed when his 


pickup truck was involved in a cross 
ing collision with a train operated by 
the defendant railroad, The accident 
had the had 
stalled with its rear portion on the 


occurred when truck 


tracks just as the defendant’s freight 
approached the crossing at a speed of 


1LJ— October, 1960 


between 25 and 30 miles per hour. 
The boy had been operating the truck 
for some time by crossing the ignition 
and it that the 
wires had been jolted apart as the 


wires, was believed 
truck had been driven onto the tracks 
Testimony by the train 
lished that at the time of the accident 
the whistle the bell 


Was ringing and the headlights were 


crew estab 


was sounding, 


shining, including the oscillating 
“Mars” light. 

\lthough the plaintiff conceded that 
her son had been negligent in placing 
himself in a position of peril prior to 
the collision, she alleged that the rail 
road liable had 
had the last clear chance to avoid the 


was inasmuch as it 
accident, and had negligently failed to 
stop the train after it had discovered 
the boy’s predicament. 


\ judgment was entered for the 
defendant on a jury verdict, and the 
plaintiff appealed to the Montana Su 


preme Court. 

The plaintiff's chief assignment of 
trial 
the defendant’s instruction to the ef 


error was the court’s 21Vv1 of 


ng 
fect that, if the jury found that the 
boy had been aware of the train’s 
approach and had nevertheless failed 
to stop his truck before driving onto 
that he 
contributory negligence, 


was guilty of 


~ 


and that such 


the crossing, 
a finding would necessitate a verdict 
for the defendant. It was the plain 
tiff’s that the 
struction amounted to a directed verdict 


contention above in 
for the defendant, in that it required 
the jury to find for the defendant if it 
had 
negligent prior to the time he became 
stalled on the tracks. Under the last 
doctrine, the piaintifi 


were shown that the boy been 


clear chance 
argued, any negligence of the boy in 
putting himself in a position of peril 
was irrelevant if the defendant, subse 
quent to that negligence, had a chance 
to avoid the accident but failed to do 


so. In reply, the defendant argued 


Automobile 
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that it was not bound by the theory 
relied on by the plaintiff, and was en 
titled to 
a proper one embodying its defense 


the criticized instruction as 


of contributory negligence. 


had 


erred in giving the requested instruc 


In ruling that the trial court 
tion, the Montana Supreme Court said, 
in part: 

“The question presented is 
whether the defense of contributory 
negligence is available to a defendant 
in a last clear chance case. The theory 
of the last 
that a plaintiff may recover, 


clear chance doctrine is 
simply 


notwithstanding his own contributory 


* oe 
negligence, if it were not his own neg 
ligence, but the subsequent negligence 


of the defendant which was the proxi 
mate cause of plaintiff's injuries. It is 
a rule of common sense. In Davies v. 
Vann, 10 M. & W. 546, 152 Eng. Rep. 
588 (1842), one of the earliest cases 
utilizing the theory, it was said: ‘Were 
this not so, a man might justify the 
driving over goods left on a public 
highway, or even over a man lying 
asleep there, or the purposely running 
against a carriage going on the wrong 


side of the road 
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“It is apparent that the contributory 
negligence of the plaintiff which is 
not the proximate cause of the injury, 
is no defense in a last clear chance 
case. In Neary v. Northern Pacific Ry., 
37 Mont. 461, 474, 97 P. 944, where 
defendant’s train struck an individual 
who was standing on their tracks and 
was inattentive to the oncoming train, 
this court quoting from 2 Thompson 
on Negligence, § 1735, said: ‘Where 
those who are driving the train fail in 
the discharge of this duty after dis- 
covering the perilous situation of the 
trespasser, his contributory negligence 
in getting himself into the dangerous 
situation is eliminated from the case.’ ”’ 

The court next discussed several 
decisions cited by the defendant as 
authority for its contention that con- 
tributory negligence is a valid defense 
in a last clear chance case. After 
pointing out that the present action 
was distinguishable from the cited 
cases in that the injured person’s neg- 
ligence in each of them had continued 
up to the time of the accident so as to 
constitute a concurring proximate 
cause of the accident, the court con- 
tinued : 

“From what has been said, it is ap- 
parent that what is commonly under- 


stood as ‘contributory negligence’ is 
no defense in a last clear chance case, 
since this theory concedes plaintiff 
was negligent in putting himself into 
the position of peril at the outset. 
However, a defendant may defeat 
plaintiff's claim by proving that plain- 
tiff was negligent up to the time of 
the injury and that his negligence was 
a concurring proximate cause. 

“In the case at bar, therefore, where 
there was sufficient evidence to go to 
the jury on the question of defendant’s 
negligence in avoiding the collision 
after discovery of deceased's peril, any 
negligence attributable to the deceased 
in failing to stop at the crossing, or 
for that matter, in driving a truck in 
an unsafe condition, could not defeat 
his claim. Consequently, the instruc- 
tion which directed the jury to find 
for the defendant if they should find 
that deceased was negligent in not 
stopping at the crossing was clearly 
erroneous and highly prejudicial, not- 
withstanding other instructions which 
properly informed the jury of the 
theory of the last clear chance doc- 
trine.”—Gustafson v. Northern Pacific 
Railway Company et al. Montana Su- 
preme Court. March 16, 1960. 20 
AUTOMOBILE Cases (2d) 865. 


po THE COURTS ARE DOING: PRODUCT LIABILITY 


Continued from page 684 





it is sold. WwW hon. the plaintiff bought 

[the depilatory|, she had no 
opportunity to examine or inspect it. 
Directions for its use made it known 
to the purchaser that it could injuri- 
ously affect one who might be al- 
lergic to some substance or ingredient 
contained in it. A skin test to deter- 
mine possible reaction was recom- 
mended. The test suggested is not 
always efficacious. The plaintiff made 
the test but suffered no reaction from it. 
She later applied [the depila- 
tory] to her upper lip. The injuries 
appeared soon after, in the exact area 
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where it had aon applied. There 
were facts from which the jury could 
have found that [the depilatory | 
contained an ingredient which had a 
tendency to produce an injurious re- 
action in persons allergic to it, that 
the plaintiff was one of an appre- 
ciable number of persons who could 
be injuriously affected by its use, and 
that her injuries were caused by a 
breach of implied warranty.”—Crotty 
v. Shartenberg’s—New Haven, Inc 
Connecticut Supreme Court of Errors. 
June 28, 1960. 11 NEGLIGENCE CASES 
(2d) 624. 
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Sn Futwree Gsswues 


THERE IS great public concern for the innocent 
victim who must shoulder the burden of his in- 
juries caused by the negligent wrongdoer and 
the financially irresponsible, uninsured motorist. 
As a result of this concern, state legislatures 
have attempted to distribute this responsibility: 
Some have enacted responsibility laws; some 
have enacted compulsory insurance systems; 
some provide for suspension of debtors’ drivers 
licenses; and some have provided for unsatis- 
fied judgment funds, impoundment law and as- 
signed risk plans. While each of these plans 
represents a step toward some sort of a solu- 
tion, the problem of the uninsured motorist is 
still very much with us. A scheduled article 
discusses the legal phases of this problem. 


Unti THE END of the nineteenth century, gun- 
powder and steam boilers were the only sig- 
nificant artificial sources of explosion. Today, 
however, we are faced with a whole range of 
explosion hazards, both in the home and in 
industry. Among the hazards found in the 
average home are hot water tanks, space 
heaters, heating boilers, oil ranges and other 
devices making use of inflammable gas and 
liquids. In industry, the possibilities of explo- 
sion are too numerous to mention. A sched- 
uled article discusses the difficulties inherent in 
developing a judicial definition of explosion. 
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